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APPLICATION OF THE AMERICANS WITH 
DISABILITIES AcT (ADA) AND SECTION 
504 TO COLLEGES AND UNIVERSITIES: AN 
OVERVIEW and Discussion of Special 
Issues Relating to Students 


BONNIE POITRAS TUCKER* 


INTRODUCTION 


The Americans with Disabilities Act (ADA)' and its predecessor, 
Section 504 of the Rehabilitation Act,? prohibit postsecondary educa- 
tional institutions from discriminating on the basis of disability. Section 
504 governs all postsecondary institutions that receive federal financial 
assistance.’ Title II of the ADA‘ governs all state funded or supported 
postsecondary institutions. Title III of the ADA® governs all private 
postsecondary institutions, with the exception of private postsecondary 
institutions that are controlled by religious entities.* In addition, post- 
secondary educational institutions subject to Titles II and III of the ADA 


(which will almost always meet the definition of an ‘‘employer’’ under 
the ADA) will be subject to Title I of the ADA,’ which prohibits 
employment discrimination on the basis of disability.® 





* B.S. Syracuse University 1961; J.D. University of Colorado 1980; Professor of 
Law, Arizona State University College of Law. 

1. 42 U.S.C. §§ 12101-213 (1988 & Supp. V 1993). 

2. 29 U.S.C. § 794 (1994). 

3. Section 504 provides, in pertinent part, as follows: 

No otherwise qualified individual with a disability in the United States, as 

defined in section 706(8) of this title, shall, solely by reason of her or his 

disability, be excluded from the participation in, be denied the benefits of, or 

be subjected to discrimination under any program or activity receiving Federal 

financial assistance or under any program or activity conducted by any Executive 

agency or by the United States Postal Service. 

4. 42 U.S.C. §§ 12131-133 (1988 & Supp. V 1993). 

5. 42 U.S.C. §§ 12181-189 (1988 & Supp. V 1993). 

6. 42 U.S.C. § 12187 (1988 & Supp. V 1993); 28 C.F.R. § 36.102(e) (1995). For a 
discussion of Title III’s exemption for entities controlled by religious organizations, see 
Bonnie P. Tucker and Bruce A. Goldstein, Legal Rights of Persons with Disabilities: An 
Analysis of Federal Law, ch. 24:13 (LRP Publications 1990 & Supps. 1-9, Supp. 7) 
(hereinafter ‘“Tucker and Goldstein’’). 

7. 42 U.S.C. §§ 12111-117 (1988 & Supp. V 1993). 

8. See, e.g., 28 C.F.R. § 35.140(b)(1), (2) (1995)(noting that public entities subject 
to Title II of the ADA that fall within the jurisdiction of Title I must comply with Title 
I, while public entities not subject to the jurisdiction of Title I are subject to Section 504 
of the Rehabilitation Act with respect to the prohibition of employment discrimination 
on the basis of disability). 
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A stated purpose for enactment of the ADA was to remedy educational 
discrimination against individuals with disabilities.* Despite the passage 
of Section 504 in 1973, Congress found in 1990 that people with 
disabilities continued to suffer critical discrimination in numerous as- 
pects of life, including education.° Thus, the ADA was intended to 
supplement Section 504 when necessary to achieve that objective. Gen- 
erally, however, with a few exceptions, the same principles and require- 
ments apply to postsecondary educational institutions under both Section 
504 and ADA Titles II and III. With one possible exception, that being 
in the area of safety,’ the ADA does not add any substantive protections 
for individuals with disabilities in the postsecondary education context, ’* 
although in some contexts there are procedural differences between 
Section 504 and the ADA.” 





9. See, e.g., 42 U.S.C. § 12101(a)(3) (1988 & Supp. V 1993). 
10. 42 U.S.C. § 12101(a)(3) (1988 & Supp. V 1993) notes that 
discrimination against individuals with disabilities persists in such critical areas 
as employment, housing, public accommodations, education, transportation, 
communication, recreation, institutionalization, health services, voting, and 
access to public services. .. . 
For an overview of the discrimination faced by individuals with disabilities in the United 
States, see, e.g., Bonnie P. Tucker and Joseph Smith, Jr., Accommodating Law School 
Faculty Members with Disabilities, 46 J. LEGAL Epuc. 157 (1996). An illustration of the 
effect of educational discrimination is found in the September 1989 National Council on 
Disability Report to the President and the Congress of the United States, ‘“The Education 
of Students with Disabilities: Where do We Stand?” The Report noted (at page 2) that 
while 56% of all students participated in postsecondary education programs, as of 1987 
only 15% of students with disabilities were involved in such programs. See also Adam 
A. Milani, Disabled Students in Higher Education: Administrative and Judicial Enforce- 
ment of Disability Law, 22 J.C. & U.L. 989 (1996). 

11. Discussed infra, at notes 125-47. 

12. In other contexts the ADA provides significant substantive protection, not pro- 
vided by Section 504, to persons with disabilities. Section 504 only covers recipients of 
federal financial assistance. Most private entities, public accommodations, employers and 
state and local government entities do not receive federal financial assistance. The ADA 
was enacted to prohibit discrimination on the basis of disability by the multitude of 
entities not governed by Section 504. Most postsecondary educational institutions, how- 
ever, were already governed by Section 504 prior to the ADA’s enactment. 

13. There are some differences in the notice and procedural obligations of postsecon- 
dary educational institutions under Section 504 and the ADA. The regulations interpreting 
Section 504 provide that a covered educational institution must post notices stating that 
it does not discriminate with respect to ‘‘admission or access to, or treatment of 
employment in its programs or activities,’ and to fully identify its Section 504 coordi- 
nator. 34 C.F.R. § 104.8 (1995). Thus, for example, in Big Bend Community College 
(WA), Complaint No. 10-90-2035 (OCR Region X, 1991), the Department of Education’s 
Office of Civil Rights (OCR) found that the college violated Section 504 by failing to 
provide the requisite notices in many documents providing general information to 
members of the public, and by failing to include the address and phone number of the 
Section 504 coordinator in the two documents that did incorporate such notices. See 
also Providence College (RI), 6 Nat’l Disability L. Rep. (LRP Publications) ¢ 57 (OCR 
Sept. 2, 1994) (college violated Section 504 by not making publicly available a written 
policy concerning the relocation of services to accessible buildings). 

Under the regulations interpreting Title II of the ADA, a covered public entity is 
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This article will provide an overview of the obligations of postsecon- 
dary educational institutions towards students with disabilities under 
Titles II and III of the ADA and Section 504.%* The author will discuss 
the laws in terms of issues relating to the admission of students with 
disabilities and the accommodation of admitted students with disabili- 
ties. The article will cover some particular issues of significance with 
respect to postsecondary educational institutions, including: (1) the 
question of how much courts should defer to the decisions of academic 
officials when deciding whether a student with a disability is qualified 
for a postsecondary educational program; (2) issues relating to accom- 
modations to be provided for specified students with disabilities, par- 
ticularly students with learning disabilities; (3) issues relating to 
examinations; and (4) issues relating to situations in which safety is a 
concern. 


I. OVERVIEW OF THE Laws? 


A. Discrimination Prohibited 


Generally, a postsecondary educational institution may not exclude 
an otherwise qualified student with a disability from any part of its 
program or services, or otherwise discriminate against an applicant or 
student with a disability. The Department of Education’s (‘‘DOE’s’’) 





required to post notices stating generally that the ADA applies to its programs, services 
and activities, and to fully identify its ADA coordinator. 28 C.F.R. §§ 35.106, 35.107 
(1995). 

Under the regulations interpreting Section 504 and ADA Title II, procedures must be 
established for handling complaints filed. See 34 C.F.R. § 34.170 (1995) (regulation 
interpreting Section 504); 28 C.F.R. § 35.107(b) (1995) (regulation interpreting Title II of 
the ADA). 

The Section 504 regulations do not require that grievance procedures be in place with 
respect to applicants for admission to (or employment at) postsecondary educational 
institutions. See generally 19 Indiv. with Disabilities Educ. L. Rep. 859, 846 (referring 
to OCR Senior Staff memorandum dated November 19, 1992). Private postsecondary 
educational institutions governed by Title [Il have no corresponding obligations with 
respect to either notice, appointment of an ADA coordinator, or implementation of 
grievance procedures. In the opinion of the author, however, it is advisable for private 
colleges and universities governed by Title III to voluntarily provide notice of non- 
discriminatory policies and practices and to appoint an ADA coordinator. It is also 
advisable for all postsecondary educational institutions covered by any of the three laws 
or provisions to implement a policy for processing complaints. The number of disability 
discrimination complaints filed against colleges and universities is rapidly escalating. 
The OCR is increasingly conducting investigations of institutional policies and proce- 
dures. An institution that does not have a coordinator to handle disability-related issues 
and/or procedures for handling complaints in-house before the OCR or the courts are 
asked to become involved in disputes is inviting future problems. 

14. The article will not address issues relating to employment discrimination. For a 
thorough analysis of the ADA and employment issues see Tucker and Goldstein, supra 
note 6. 

15. Portions of this overview have been adapted from chapter 9 of Tucker and 
Goldstein, supra note 6, written by the author, and are adapted for use in this article 
with the permission of the publisher. 
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Section 504 regulations provide that a postsecondary educational insti- 
tution ‘‘may not, on the basis of [disability], exclude any qualified 
[disabled] student from any course, course of study, or other part of its 
education program or activity.’’* Similarly, the DOE’s regulations pro- 
vide that ‘‘qualified [disabled] persons may not, on the basis of [disa- 
bility], be denied admission or be subjected to discrimination. . . .’’?’ 
ADA Title III provides that a private postsecondary educational insti- 
tution may not discriminate against an individual on the basis of 
disability with respect to the full enjoyment of its programs and serv- 
ices.*® The Department of Justice’s (‘‘DOJ’s’’) Title III regulations provide 
that a private entity may not impose eligibility requirements for admis- 
sion that screen out or tend to screen out people with disabilities.’ 
Under Title II of the ADA, a public postsecondary educational institution 
may not deny a qualified individual with a disability equal opportunity 
to participate in its educational programs,” and may not impose or 
apply eligibility criteria for admission that screen out or tend to screen 
out qualified applicants with disabilities. 

Entities covered by Section 504 or ADA Titles II or III must provide 
students with disabilities with reasonable accommodations or adjust- 
ments where required to meet the non-discrimination mandate, and 
must ensure that students with disabilities are informed about how to 
access appropriate services.” 


B. Admissions 


Postsecondary educational institutions subject to Section 504 and the 
ADA are not required to engage in affirmative action with respect to 





16. 34 C.F.R. § 104.43(c) (1995). 

17. 34 C.F.R. § 104.42(a) (1995). 

18. 42 U.S.C. § 12182(a) (1988 & Supp. V 1993). 

19. 28 C.F.R. § 36.201(a) (1995). 

20. 28 C.F.R. § 35.130(a),(b) (1995). 

21. 28 C.F.R. § 35.130(b)(8) (1995). 

22. Neither Section 504 nor the ADA requires postsecondary educational institutions 
to have written policies and procedures describing how they will provide services for 
students with disabilities. Such a practice is recommended, however. When investigating 
complaints, the OCR routinely requests that colleges and universities provide copies of 
their policies and procedures, if available. Lack of a written policy could lead to the 
appearance of incorrect behavior, or could cause difficulties that would not arise if 
colleges and universities had written policies. See, e.g., National Univ. (CA), 5 Nat’l 
Disability L. Rep. (LRP Publications) ¢ 82 (OCR Nov. 19, 1993) (OCR held that the 
university was required to have a policy that would place faculty members on notice of 
their obligation to discuss issues of accommodation with students with disabilities and 
to follow through with necessary accommodations); Rancho Santiago Community College 
(CA), 3 Nat’l Disability L. Rep. (LRP Publications) ¢ 52 (OCR July 22, 1992) (OCR noted 
its concern that the provision of oral information to students with disabilities about 
accommodations might lead to discrimination; the college voluntarily agreed to prepare 
written policies); Big Bend Community College (WA), Complaint No. 10-90-2035 (OCR 
1991) (OCR found that the college violated Section 504 by failing to have policies or 
procedures governing the provision of academic adjustments and by failing to provide 
notice to students, faculty or staff regarding policies or procedures for addressing the 
needs of students with disabilities). 
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the admission of students with disabilities. The only requirement is that 
qualified individuals with disabilities not be subjected to discrimination 
in the admissions process. To qualify for a postsecondary educational 
program, an individual with a disability must be capable of fulfilling 
the essential functions or requirements of the program, with or without 
the provision of reasonable accommodations.”* The DOE’s Section 504 
regulations provide that to be qualified for a postsecondary educational 
program an individual must meet the academic and technical require- 
ments of the program.” 


1. Pre-Admission Inquiries 


To assist in preventing discrimination against applicants with disa- 
bilities in the admissions process, the DOE’s Section 504 regulations 
provide that a college or university may not make pre-admission in- 
quiries as to whether an applicant for admission is disabled, but, after 
admission, may make inquiries on a confidential basis about disabilities 
that may require accommodations.** Exceptions to this rule are made 
where ‘‘a recipient [college or university] is taking remedial action to 
correct the effects of past discrimination,’’ or where ‘‘a recipient is 





23. See, e.g., 28 C.F.R. § 35.104 (1995)(interpreting Title II of the ADA). An illustra- 
tive case discussing the essential function question in the context of a postsecondary 
educational institution is Lane v. Pena, 867 F. Supp. 1050 (D.D.C. 1994), aff’d, No. 95- 
5006, 1995 WL 418635 (D.C. Cir. June 5, 1995), aff'd, 116 S. Ct. 2092 (1996). In that 
case, the court held that the United States Merchant Marine Academy violated Section 
504 when it expelled a student who developed insulin-dependent diabetes. The Academy 
alleged that the student could not satisfy the naval reserve service obligation because of 
his diabetes and was thus not qualified for the program. The court found that the 
Academy served two purposes, a military purpose and the purpose of training officers 
for the Merchant Marines. (The court noted that the Merchant Marine Academy differs 
from the Naval Academy and West Point in this regard, because the latter two institutions 
serve only a military purpose). The court held that rigid naval reserve requirements are 
not essential to the latter purpose, and noted that at least 50 individuals with diabetes 
(including insulin-dependent diabetes) were currently operating at sea under Merchant 
Marine licenses. The court noted that even if producing military reservists were an 
equally important purpose of the Academy, that purpose was fully satisfied by the 
graduation of many other students without diabetes. The court further noted that a large 
portion of Academy graduates never enter the reserves. 

24. 34 C.F.R. § 104.3(k)(3) (1995). 

25. 34 C.F.R. § 104.42(b)(4) (1995) (a recipient college or university ‘‘may not make 
preadmission inquiry as to whether an applicant for admission is a handicapped person 
but, after admission, may make inquiries on a confidential basis as to handicaps that 
may require accommodation’’). 

To assist in enforcing the prohibition against pre-admission and pre-employment 
inquiries regarding applicants with disabilities, the DOE’s OCR has opined that school 
districts should not indicate on secondary school transcripts sent to a postsecondary 
institution that a student was enrolled in a special education program. OCR opined that 
indicating on a student’s transcript that the student attended special education classes 
might have ‘‘the effect of subjecting handicapped students to pre-employment or pre- 
admission disclosure of information regarding whether they are handicapped.’’ OCR 
Section 504 Letter of October 17, 1988, by Harry A. Orris, Director, Elementary and 
Secondary Education Division (Cleveland). 
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taking voluntary action to overcome the effects of conditions that resulted 
in limited participation in its federally assisted program or activ- 
ity... .’’° Even in the latter situations, however, the recipient must 
clearly state: (1) ‘‘that the information requested is intended for use 
solely in connection with its remedial action obligations or its voluntary 
action efforts;’’ and (2) ‘‘that the information is being requested on a 
voluntary basis, that it will be kept confidential, [and] that refusal to 
provide it will not subject the applicant to any adverse treatment... .’’2” 

The regulations promulgated by the DOJ under ADA Titles II and III 
do not specifically address the issue of pre-admission inquiries. The 
principles stated in the DOE’s Section 504 regulations are, however, in 
accord with the purposes of ADA Titles II and III and have been generally 
viewed as incorporated under those Titles. The regulations promulgated 
by the EEOC under ADA Title I, which prohibits employment discrim- 
ination against persons with disabilities, expressly prohibit pre-employ- 
ment inquiries about disabilities.2* The purpose of rules against pre- 
employment or pre-admission inquiries about disabilities is to ensure 
that hiring and admissions decisions are made on the basis of ability 
rather than disability. Pre-admission inquiries about disabilities in the 
postsecondary education context, therefore, violate Titles II and III of 
the ADA, just as pre-employment inquiries about disabilities violate 
ADA Title I.”° 


2. Admissions Tests 


The DOE’s Section 504 regulations provide that a college or university 
‘“‘[mJay not make use of any test or criterion for admission that has a 
disproportionate, adverse effect’’ on applicants with disabilities, unless 
the test or criterion has been validated as a predictor of success in the 
program and alternative tests or criteria that have a less disproportionate 
adverse effect are not available.*° Admissions tests must be selected and 
administered so as to ensure that when a test is administered to an 
applicant who has impaired sensory, manual or speaking skills, the test 
does not reflect those impaired skills, but actually measures the appli- 
cant’s aptitude or achievement level.* 





. 34 C.F.R. § 104.42(c) (1995). 

. 34 C.F.R. § 104.42(c)(1),(2) (1995). 

. See 29 C.F.R. §§ 1630.13, 1630.14 (1995). 

. Applicants may voluntarily disclose a disability and request that the disability be 
considered in the application process, however. Moreover, it has been held that inviting, 
but not requiring, disclosure of disability for special purposes does not violate federal 
law. Halasz v. University of New England, 816 F. Supp. 37 (D. Me. 1993). 

30. 34 C.F.R. § 104.42(b)(2) (1995). 

31. 34 C.F.R. § 104.42(b)(3) (1995) provides that a recipient college or university: 
{sJhall assure itself that (i) admissions tests are selected and administered so as 
best to ensure that, when a test is administered to an applicant who has a 
handicap that impairs sensory, manual or speaking skills, the test results 
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ADA Title III provides that a covered private entity that offers exam- 
inations related to applications for postsecondary educational programs 
‘‘shall offer such examinations or courses in a place and manner acces- 
sible to persons with disabilities or offer alternative accessible arrange- 
ments for such individuals.%? 

While the DOJ’s ADA Title II regulations do not address this issue, 
the same principles apply under Title I]. Under all three provisions 
(Section 504 and ADA Titles II and II), therefore, pre-admission tests 
must be given in a non-discriminatory fashion to applicants with disa- 
bilities. In many situations this will require that reasonable accommo- 
dations be provided for test-takers with disabilities. 





accurately reflect the applicant’s aptitude or achievement level or whatever 
other factor the test purports to measure, rather than reflecting the applicant’s 
impaired sensory, manual, or speaking skills (except where those skills are the 
factors that the test purports to measure); (ii) admissions tests that are designed 
for persons with impaired sensory, manual or speaking skills are offered as 
often and in as timely a manner as are other admissions tests; and (iii) 
admissions tests are administered in facilities that, on the whole, are accessible 
to handicapped persons... . 

32. 42 U.S.C. § 12189 (1988 & Supp. V 1993). 28 C.F.R. § 36.309(b) (1995) provides 
that a private entity offering an examination relating to application to a postsecondary 
educational program must ensure that: 

(i) The examination is selected and administered so as to best ensure that, 
when the examination is administered to an individual with a disability that 
impairs sensory, manual, or speaking skills, the examination results accurately 
reflect the individual’s aptitude or achievement level or whatever other factor 
the examination purports to measure, rather than reflecting the individual’s 
impaired sensory, manual, or speaking skills (except where those skills are the 
factors that the examination purports to measure); 

(ii) An examination that is designed for individuals with impaired sensory, 
manual, or speaking skills is offered at equally convenient locations, as often, 
and in as timely a manner as are other examinations; and 

(iii) The examination is administered in facilities that are accessible to indivi- 
duals with disabilities or alternative accessible arrangements are made. 

(2) Required modifications to an examination may include changes in the length 
of time permitted for completion of the examination and adaptation of the 
manner in which the examination is given. 

(3) A private entity offering an examination covered by this section shall provide 
appropriate auxiliary aids for persons with impaired sensory, manual, or speak- 
ing skills, unless that private entity can demonstrate that offering a particular 
auxiliary aid would fundamentally alter the measurement of the skills or 
knowledge the examination is intended to test or would result in an undue 
burden. Auxiliary aids and services required by this section may include taped 
examinations, interpreters or other effective methods of making orally delivered 
materials available to individuals with hearing impairments, Brailled or large 
print examinations and answer sheets or qualified readers for individuals with 
visual impairments or learning disabilities, transcribers for individuals with 
manual impairments, and other similar services and actions. 

(4) Alternative accessible arrangements may include, for example, provision of 
an examination at an individual’s home with a proctor if accessible facilities 
or equipment are unavailable. Alternative arrangements must provide compa- 
rable conditions to those provided for nondisabled individuals. 
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The rules governing non-discriminatory testing apply not only to pre- 
admission tests given by a postsecondary educational institution, but to 
tests given by other entities, such as entities who give the Scholastic 
Aptitude Test (SAT), the Graduate Record Exam (GRE), the Law School 
Admissions Test (LSAT), and the Medical College Admissions Test 
(MCAT). This leads to special problems. Entities providing accommo- 
dations for tests such as the SAT, GRE, LSAT, and MCAT frequently 
‘flag’ tests taken with accommodations as being taken under non- 
standard conditions. This indicates that the test, taken under non- 
standard conditions, has, in theory, not been validated as a predictor 
of success in the program at issue. When the test is flagged, the school 
receiving the test results becomes aware of the likelihood that the 
applicant has a disability. This could provide opportunities for discrim- 
inatory treatment. 

To prevent such opportunities to the extent possible, a postsecondary 
educational institution receiving a flagged test may not ask an applicant 
why his or her test was taken under non-standard conditions or what 
accommodations were provided. This is a backhanded way of asking 
the applicant about a disability,-which is not permitted. Nor may the 
educational institution ignore or devalue the scores of applicants who 
took such tests under non-standard conditions (i.e., with accommoda- 
tions).*° 

The DOE’s OCR has held that it is permissible for a postsecondary 
educational institution to consider a test score that indicates that the 
test was taken under non-standard conditions only as long as the test 
score is not the only criterion used for admission and the applicant is 
not denied admission because he or she took the test under non-standard 
conditions. 


3. Eligibility Criteria 


A postsecondary educational institution is not required to lower its 
admissions standards for applicants with disabilities. An applicant with 
a disability must be qualified for the program at issue. Several courts 
have held that the dismissal or rejection of students or applicants who 
did not meet scholastic requirements did not constitute impermissible 
discrimination. 

An illustrative case is Anderson v. University of Wisconsin,** in which 
an alcoholic was denied readmittance to law school. The plaintiff 
contended that although his grade-point average was below the school’s 
required average of 77, ‘“‘but for his drinking he could achieve an 





33. See, e.g., SUNY Health Science Ctr. at Brooklyn-College of Med., 5 Nat’! Disability 
L. Rep. (LRP Publications) ¢ 77 (OCR Aug. 18, 1993) (OCR held that a college violated 
Section 504 by devaluing the Medical College Admissions Test scores of individuals with 
disabilities who took the test under non-standard conditions). 

34. Id. 

35. 841 F.2d 737 (7th Cir. 1988). 
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average of 77....’°° The court held that the plaintiff’s argument 
‘‘misse[d] the point.’’*”? The court noted that, under Southeastern Com- 
munity College v. Davis,** Section 504 ‘‘forbids discrimination based on 
stereotypes about a handicap, but it does not forbid decisions based on 
the actual attributes of the handicap.’’*® Thus, the court held that ‘‘[a] 
student who cannot maintain an average of 77 at the Law School is not 
qualified to remain as a student, unless the student shows that the 
source of the academic problem has been abated, making future work 
of satisfactory quality likely.’’*° In this case, it was ‘‘undisputed that 
Anderson sometimes still [drank].’’*1 Since the university’s decision was 
not based on stereotypes about alcoholism, but on ‘“‘honest judgments 
about how [the plaintiff] had performed in fact and could be expected 
to perform,’’ no discrimination had occurred.* 





36. Id. at 740. 

37. Id. 

38. 442 U.S. 397, 99 S. Ct. 2361 (1979). 

39. 841 F.2d at 740. 

40. Id. (emphasis in original). 

41. Id. at 741. 

42. Id. Anderson dealt with the issue of readmission to a postsecondary educational 
program. The failure of disabled plaintiffs to complete their programs the first time may 
lend weight to the argument that they were not otherwise qualified for those programs. 
See also Murphy v. Franklin Pierce Law Ctr., 56 F.3d 59 (ist Cir. 1995) (a law school 
lawfully dismissed a student with a visual impairment because she failed to meet the 
school’s minimum grade requirements and to satisfy the terms of her probation despite 
the fact that her disability may have prevented her from fulfilling those requirements; 
no reasonable accommodations would enable the student to satisfactorily perform in the 
program); Bradford v. University of Md. Sch. of Med., No. 83-1679, slip op. (4th Cir. 
May 4, 1984) (medical school did not violate Section 504 when it refused to readmit a 
learning-disabled student after the student declined the school’s offer to allow her to 
retake her first-year courses); McGregor v. Louisiana State Univ. Bd. of Supervisors, 3 
Nat’! Disability L. Rep. (LRP Publications) ¢ 70 (E.D. La. July 24, 1992), aff’d, 3 F.3d 
850 (5th Cir. 1993), cert. denied, 114 S. Ct. 1103 (1994) (law school did not violate 
Section 504 by dismissing a student with orthopedic and neurological disabilities who, 
despite some accommodation, did not attain the requisite GPA); Aloia v. New York Law 
Sch., No. 88 Civ. 3184 (S.D.N.Y. July 27, 1988) (holding that an individual with Central 
Nervous System Metabolic Disorder was not otherwise qualified to be a law student 
because his grades had fallen below the requisite 2.0 average for two semesters). 

For a case involving application to a postsecondary institution as a transfer student, 
see Halasz v. University of New England, 816 F. Supp. 37 (D. Me. 1993). In that case, 
the court held that the facts indisputably showed that the plaintiff was not academically 
qualified for admittance to the university as a transfer student, even after accommodations 
were provided to him in a preparatory program for learning-disabled students who did 
not have the necessary credentials for admission. Moreover, since the plaintiff was not 
otherwise qualified for admission, the court held that he was not entitled to be reimbursed 
for costs incurred by him in taking the preparatory program. 

In Rothman v. Emory Univ., 5 Nat’l Disability L. Rep. (LRP Publications) ¢ 56 (N.D. 
Ill. Apr. 1, 1994), the court distinguished Anderson when refusing to dismiss the Section 
504 and ADA claims of a student with epilepsy who claimed that he was discriminated 
against on the basis of disability when school officials urged him to drop out of law 
school and engaged in other allegedly discriminatory conduct. The Rothman court’s 
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Several OCR decisions also serve to illustrate this principle. In Wash- 
ington and Lee University (VA)* an individual with learning disabilities 
was one of 1,545 applicants to the university’s 120-member law school 
class. The applicant’s GPA and LSAT placed him in the ‘‘presumptive 
denial’’ category, and therefore his application was automatically de- 
nied. After review the applicant was denied admission. 

The applicant’s score on the LSAT (taken with accommodations) was 
only in the second percentile, while the scores of admitted students, 
including scores of four other learning-disabled students, were in the 
51st-100th percentile. The applicant’s undergraduate GPA was 2.85, 
while the GPAs of admitted students were at least 3.0. The admissions 
committee did not place much weight on the applicant’s graduate school 
GPA of 3.5 (he received a masters degree in history) because the 
committee felt that graduate school grades are greatly inflated. The 
committee opined that the applicant’s overall admissions criteria were 
weak; his recommendations were not exceptional and his personal 
statement evidenced writing difficulties. Thus, the OCR found that the 
college had not violated the law in denying the applicant’s admission. 

Similarly, in Emory University (GA)** an individual with learning 
disabilities (attention deficit disorder and dyslexia) was one of 3,658 
applicants for 240 places in the university’s law school. The applicant’s 
accommodated LSAT score was significantly lower than the scores of 
admitted students, and the applicant’s GPA was only 2.85, while the 


median GPA of admitted students was 3.4. OCR held that the university 
did not violate the law when it denied admission to the applicant, since 
the applicant did not meet the institution’s admissions criteria.‘ 





distinction was premised on the fact that Anderson was decided on a motion for summary 
judgment, while Rothman concerned the university’s motion to dismiss the action. The 
court in Rothman held that the plaintiff should have an opportunity to prove his case. 

43. 5 Nat’l Disability L. Rep. (LRP Publications) ¢ 78 (OCR July 28, 1993). 

44. 5 Nat’l Disability L. Rep. (LRP Publications) ¢ 79 (OCR July 13, 1993). 

45. See also University of Minn., 6 Nat’! Disability L. Rep. (LRP Publications) 4 295 
(OCR Jan. 13, 1995) (law school did not violate the ADA or Section 504 by denying 
admission to an applicant with a learning disability whose LSAT and GPA were consid- 
erably lower than other applicants and where some accommodations were made in the 
admissions process and the applicant was still unqualified); Duke Univ. (NC), 4 Nat’l 
Disability L. Rep. (LRP Publications) ¢ 448 (OCR July 20, 1993) (law school applicant 
with attention deficit disorder and dyslexia was not qualified to be admitted to law 
school since, despite the fact that he received testing modifications when he took the 
LSAT, he scored significantly below the university’s standards); University of Mich., 2 
Nat’l Disability L. Rep. (LRP Publications) { 302 (OCR Oct. 18, 1991) (OCR held that the 
decision to reject a law school applicant with a learning disability was based on non- 
discriminatory factors such as the applicant’s undergraduate grade-point average and 
LSAT scores, and that the LSAT scores of students who took the exam under non- 
standard conditions were evaluated under the same standards used when evaluating the 
scores of students who took the exams under standard conditions). Other OCR determi- 
nations reaching similar conclusions include Yale Univ., 4 Nat’! Disability L. Rep. (LRP 
Publications) { 262 (OCR July 30, 1993); University of Mass. Med. Ctr., 4 Nat’] Disability 
L. Rep. (LRP Publications) ¢ 314 (OCR Aug. 6, 1993); Washington Univ. (MO), 3 Nat’l 
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4. Special Problems of Students with Learning Disabilities 


Students with learning disabilities** pose special problems in the 
admissions process. While colleges and universities may not ask an 
applicant if he or she has a disability, an applicant may always identify 
a disability and ask that it be considered as a relevant factor in the 
admissions determination. Students with learning disabilities may wish 
to avail themselves of this opportunity. In such cases, the institution 
should evaluate the applicant’s entire file. A learning disability may 
serve as evidence of reasons for poor performance in high school or on 
standardized tests, such as the SAT. If there is evidence that a learning 
disability has prevented an applicant from performing as well as the 
applicant is capable of, the admissions committee should look for other 
evidence of the applicant’s ability, such as performance in courses and 
on standardized tests that were modified to accommodate the learning 
disability, employment or community experiences, or letters of recom- 





Disability L. Rep. (LRP Publications) ¢ 327 (OCR Dec. 11, 1992); University of Akron 
(OH), 3 Nat’! Disability L. Rep. (LRP Publications) ¢ 117 (OCR Mar. 4, 1992); University 
of Wisconsin-Madison, 2 Nat’! Disability L. Rep. (LRP Publications) ¢ 57 (OCR May 16, 
1991); Cardinal Stritch College (WI), 1 Nat’] Disability L. Rep. (LRP Publications) { 145 
(OCR Aug. 24, 1990). 

46. Regulations promulgated under Section 504 and the ADA specifically list a 
learning disability as a covered physical or mental impairment. See, e.g., 45 C.F.R. § 
84.3(j)(2)(i) (1995) (regulation interpreting Dept. of Health and Human Services Section 
504); 34 C.F.R. § 104.3(j)(2)(i) (1995) (regulation interpreting DOE Section 504); 28 C.F.R. 
§ 35.104 (1995) (regulation interpreting ADA Title I); 28 C.F.R. § 36.104 (1995) (regu- 
lation interpreting ADA Title III). To state a claim under Section 504 or the ADA, an 
individual would have to show either that (1) his or her current learning disability 
substantially limited a major life activity; (2) he or she is regarded as having a learning 
disability that substantially limits a major activity; or (3) he or she has a record of a 
learning disability that substantially limited a major life activity. See 29 U.S.C. § 
706(8)(A), (B) (1995); 42 U.S.C. § 12102(2) (1988 & Supp. V 1993). The ability to learn 
is held to constitute a major life activity. See, e.g., 45 C.F.R. § 84.3(j)(2)(ii) (1995) 
(regulation interpreting Section 504); 28 C.F.R. § 36.104 (1995) (regulation interpreting 
ADA Title II). 

Neither Section 504 nor the ADA defines the term ‘‘learning disability.’’ The Individuals 
with Disabilities Education Act (IDEA), 20 U.S.C. §§ 1400-1485 (1994), however, defines 
a ‘‘specific learning disability’’ as: 

a disorder in one or more of the basic psychological processes involved in 
understanding or in using language, spoken or written, which disorder may 
manifest itself in imperfect ability to listen, think, read, write, spell, or do 
mathematical calculations. Such disorders include such conditions as perceptual 
disabilities, brain injury, minimal brain dysfunction, dyslexia, and develop- 
mental aphasia. Such term does not include children who have learning prob- 
lems which are primarily the result of visual, hearing, or motor disabilities, of 
mental retardation, of emotional disturbance, or of environmental, cultural, or 
economic disadvantage. 
20 U.S.C. § 1401(a)(15) (1994). The IDEA requires elementary and secondary school 
districts to provide children with disabilities with free, appropriate public education. In 
the absence of another definition, courts will likely utilize this definition when consid- 
ering cases arising under Section 504 and the ADA in the postsecondary education 
context. 
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mendation from teachers or employers who know the applicant well. 
The admissions committee should also consider whether there is evi- 
dence showing that the applicant is able to perform well when appro- 
priate accommodations are provided.*’ 

Postsecondary educational institutions should consider whether the 
institution’s eligibility criteria have the unnecessary effect of screening 
out applicants with learning disabilities and whether such criteria might 
be appropriately waived in a given situation. By way of example, 
requiring all entering students to have taken a foreign language in high 
school may have the effect of screening out certain individuals with 
learning disabilities who have language-based difficulties or who are 
unable to memorize. A college might appropriately waive such a re- 
quirement for applicants to some programs. It may not be necessary, for 
example, for an applicant to a physical education teacher training 
program to have taken a foreign language in high school. On the other 
hand, a college or university would not be expected to waive the foreign 
language requirement for an applicant to a program for foreign govern- 
ment service employees. 

Safety concerns may also be at issue with respect to an applicant with 
a learning disability, such as in the case of an applicant to nursing 
school who has a learning disability that causes him or her to transpose 
numbers, or an applicant to veterinary school who has a learning 
disability that precludes him or her from being able to perform certain 
important mathematical computations.** There may be legitimate con- 
cerns that the applicant to nursing school would be unable to accurately 
enter or follow information about medications on patients’ charts and 
that the applicant to veterinary school might be unable to accurately 
prescribe or compile medications. Ultimately, it would have to be 
determined whether accommodations or adjustments could be made to 
eliminate those safety concerns, such as by allowing the nursing student 
to dictate notes into a tape to be transcribed by a secretary.* 

Another situation that arises in the context of the admission of appli- 
cants with learning disabilities to postsecondary educational programs 
involves special learning-disabilities programs. In Halasz v. University 





47. See, e.g., DePaul Univ. (IL), 4 Nat’l Disability L. Rep. (LRP Publications) ¢ 157 
(OCR May 18, 1993) (university violated Section 504 when its readmissions committee 
failed to properly consider a law student’s learning disabilities and failed to consider 
the student’s ability to succeed with the help of effective academic adjustments and 
learning strategies). 

48. For a discussion of the safety issue, see infra notes 125-45 and accompanying 
text. 

49. The courts have not specifically addressed a postsecondary institution’s respon- 
sibility when the safety concern does not arise in the educational setting (i.e., because 
there is no clinical program required) but might arise in the work setting after graduation. 
In the author’s opinion, safety in the workplace should not be of concern to postsecondary 
institutions, since every workplace setting will differ and it is impossible for educational 
institutions to foresee the future. 
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of New England, the university operated a special program for students 
with learning disabilities, pursuant to which it provided tutorial assis- 
tance by learning-disability specialists, training in study skills, notetak- 
ers, books on tape and other assistance. The university charged the 
students a fee for the program. The university agreed to admit some 
students with learning disabilities with lower than the requisite SAT 
scores and GPAs on the condition that the students enrolled in the 
special program. The court upheld the university’s conditional accep- 
tance standard. 

The court in Halasz noted that colleges and universities are free to 
set their own standards and requirements for admission. The program 
at issue in Halasz served as an expanded type of accommodation to 
assist students with learning disabilities who were not already succeed- 
ing independently in academic settings. Charging a fee for the program 
was permissible since, although a university may not charge a student 
with disabilities for the cost of reasonable accommodations, this program 
went beyond the reasonable accommodation obligation of the university. 
So long as the university provided requisite reasonable accommodations 
for a student with disabilities at no cost, the court indicated—without 
really deciding—that a fee may be charged for additional services which 
are beyond the university’s mandatory obligation. Moreover, the court 
held that the university could permissibly limit the number of students 
who would be admitted to the special learning disabilities program as 
long as: (1) it did not limit the number of students with learning 
disabilities admitted to the school, and (2) it provided reasonable ac- 
commodations (at no charge) to all admitted students with learning 
disabilities.** 


5. Documentation of Disability 


As previously noted, an applicant to a postsecondary educational 
institution may always voluntarily disclose a disability and ask that it 
be considered in the admissions determination. Further, once accepted, 
a student who wishes to receive accommodations or adjustments for his 
or her disability will have to identify the disability. In either situation 
the educational institution may require documentation of the disability.*? 





50. 816 F. Supp. 37 (D. Me. 1993). 

51. The court in Halasz held that the university’s application forms, which invited 
applicants to disclose learning disabilities if they wanted to be considered for the special 
program, but did not require disclosure, did not violate federal law. The court stated 
that ‘‘[nJone of the purposes [of the federal laws] would be served by enforcing the 
inquiry prohibition when a university offers a program available only to handicapped 
students and a handicapped person seeks to participate in that program.’’ Id. at 46. 

52. See, e.g., Lewis and Clark College (OR), 5 Nat’l Disability L. Rep. (LRP Publi- 
cations) { 248 (OCR Feb. 16, 1994) (where a college student failed to provide medical 
documentation supporting her requests for accommodations after being provided with a 
reasonable opportunity to supply the requested information, the college did not violate 
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It is the responsibility of the applicant to provide such documentation,™ 
at his or her own expense. The documentation must be fairly recent,*® 
must come from an appropriate expert,*° and must be sufficiently com- 
prehensive.*’ 


C. Reasonable Accommodations 


Postsecondary educational institutions must make reasonable accom- 
modations or adjustments for qualified individuals with known disabil- 
ities.** An accommodation is not reasonable if it would constitute an 





Section 504 or the ADA when it denied the requested accommodations); Northwestern 
College (OH), 6 Nat’l Disability L. Rep. (LRP Publications) ¢ 261 (OCR Jan. 15, 1995) 
(student did not provide sufficient evidence that he had a disability that required academic 
adjustment; one psychological examination evaluation the student submitted was not 
current and the second did not support the student’s request for accommodation). 

53. See, e.g., Northwestern College (OH), 6 Nat’l Disability L. Rep. (LRP Publications) 
q{ 261 (OCR Jan. 15, 1995) (college could require a student with a learning disability to 
provide the results of current psychological or educational tests showing the need for 
requested academic adjustments); Georgia College, 3 Nat’l Disability L. Rep. (LRP Pub- 
lications) ¢ 304 (OCR Dec. 9, 1992) (student who failed to provide comprehensive 
evaluation results was not entitled to requested academic adjustments). 

54. The DOJ, when drafting the ADA Title III regulations, noted that if an individual 
places his or her disability at issue with respect to examinations, responsibility for the 
cost of documentation lies with that individual. See, e.g., 56 Fed. Reg. 35573 (July 26, 
1991). 

55. Where learning disabilities are at issue, for example, the OCR requires that 
documentation of the request for special consideration for admission to a postsecondary 
educational program must be no more than three years old. See, e.g., Portland State 
Univ., 4 Nat’l Disability L. Rep. (LRP Publications) ¢ 212 (OCR June 25, 1993). 

56. In California State Univ.—Long Beach, Complaint No. 09-92-211-1 (OCR Region 
IX, 1992), the OCR held that while an optometrist was ‘‘qualified to diagnose the extent 
and nature of an oculomotor dysfunction,’’ he was not qualified to assess and identify 
learning disabilities. Documentation of learning disabilities must come from an individual 
qualified to diagnose a learning disability, such as a learning disability specialist, 
educational psychologist or clinical psychologist. 

57. The documentation should identify testing mechanisms and procedures, explain 
what the applicant was tested for, describe how the abilities of the applicant relate to 
the specific program and describe how to compensate for the applicant’s differences. 

58. A postsecondary educational institution will not be liable for failing to make 
accommodations or adjustments for a student’s (or applicant’s) disability if the individual 
does not disclose the disability and request assistance. Notice need not be in writing, 
however, since oral notice to an appropriate individual is sufficient. The OCR has 
suggested that an appropriate person to receive notice would be the institution’s Section 
504 (or ADA) coordinator, or an appropriate dean, faculty advisor or professor. See, e.g., 
San Jose State Univ., 4 Nat’l Disability L. Rep. (LRP Publications) ¢ 358 (OCR July 30, 
1993). There is no specific time during which notice must be given, but the applicant 
or student must provide the institution sufficient notice to allow the institution to evaluate 
the request and offer necessary adjustments or accommodations. Id. The OCR has opined, 
however, that if a student is being evaluated to determine his or her eligibility as an 
individual with disabilities entitled to reasonable accommodations under Section 504 or 
the ADA, the educational institution must provide the student with academic adjustments 
until the evaluation is completed. Id. at 1320. 
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undue burden or hardship to provide it, or if it would require a 
fundamental alteration to the institution’s program.™ 

The leading case dealing with the ‘‘fundamental alteration’’ issue is 
Southeastern Community College v. Davis.®' In that case, the Supreme 
Court held that a nursing school did not discriminate against a hearing- 
impaired applicant when it refused to admit the applicant to its program. 
The Court held that Davis was not otherwise qualified for the nursing 
program because ‘‘nothing less than close, individual attention by a 
nursing instructor would be sufficient to ensure patient safety if [Davis] 
took part in the clinical phase of the nursing program.’’® The Court 
concluded that because Davis could not function in clinical courses 
without close supervision, the nursing school could only allow her to 
take academic courses. The Court held that ‘‘[w]hatever benefits [Davis] 
might realize from such a course of study, she would not receive even 
a rough equivalent of the training a nursing program normally gives. 
Such a fundamental alteration in the nature of a program is far more 
than the ‘modification’ [Section 504] requires.’’® 


1. Suggested Accommodations 


The DOE’s Section 504 regulations suggest three types of accommo- 
dations that may be made to assist a student with a disability in obtaining 
a postsecondary education: academic adjustments, modification or al- 
teration of course examinations, and the provision of auxiliary aids.™ 





59. See, e.g., 28 C.F.R. § 36.303(a) (1995) (regulation interpreting ADA Title III); 28 
C.F.R. § 35.164 (1995) (regulation interpreting ADA Title II). 

60. See, e.g., 28 C.F.R. §§ 36.302(a), 36.303(a) (1995) (regulation interpreting Title 
Ill of the ADA); 28 C.F.R. §§ 35.130(b)(7), 35.164 (1995) (regulation interpreting ADA 
Title II). 

61. 442 U.S. 397, 99 S. Ct. 2361 (1979). 

62. Id. at 409, 99 S. Ct. at 2368-69. 

63. Id. at 410, 99 S. Ct. at 2369. In Davis the Court relied in part on a Department 
of Health and Human Services (‘‘DHHS’’) (at that time the Department of Health Education 
and Welfare) Section 504 regulation providing that, with respect to postsecondary and 
vocational education services, a ‘‘qualified handicapped person”’ is one ‘‘who meets the 
academic and technical standards requisite to admission or participation in the [school’s] 
education program or activity.’”’ 45 C.F.R. § 84.3(k)(3) (1995). The Court cited an 
explanatory note to that regulation providing that ‘‘the term ‘technical standards’ refers 
to all nonacademic admissions criteria that are essential to participation in the program 
in question,’ 45 C.F.R. Part 84 App. A 357 (1995) (emphasis added) (citing 442 U-S. at 
406, 99 S. Ct. at 2367, and explained that ‘‘[a] further note emphasizes that legitimate 
physical qualifications may be essential to participation in particular programs.’’ 442 
U.S. at 407, 99 S. Ct. at 2367. The Court held, therefore, that the DHHS regulations 
interpret the ‘‘[other] qualifications which a handicapped person may be required to meet 
as including necessary physical qualifications.’’ Id. A case following similar reasoning 
is Doherty v. Southern College of Optometry, 862 F.2d 570 (6th Cir. 1988), cert. denied, 
493 U.S. 810, 110 S. Ct. 53 (1989). In that case the Sixth Circuit held that a student 
with an eye disease that prevented him from performing certain clinical requirements of 
the optometry program was not otherwise qualified for the program. 

64. 34 C.F.R. § 104.44 (1995). 
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With respect to academic adjustments, the regulations provide that a 
college or university: 


shall make such modifications to its academic requirements as are 
necessary to ensure that such requirements do not discriminate or 
have the effect of discriminating, on the basis of handicap, against 
a qualified handicapped applicant or student. Academic require- 
ments that the recipient can demonstrate are essential to the pro- 
gram of instruction being pursued by such student or to any directly 
related licensing requirement will not be regarded as discriminatory 
within the meaning of this section. Modifications may include 
changes in the length of time permitted for the completion of 
degree requirements, substitution of specific courses required for 
the completion of degree requirements, and adaptation of the 
manner in which specific courses are conducted.® 


With respect to modification or alteration of course examinations, the 
DOE’s Section 504 regulations provide that a college or university: 


shall provide such methods for evaluating the achievement of 
students who have a handicap that impairs sensory, manual, or 
speaking skills as will best ensure that the results of the evaluation 
represent the student’s achievement in the course, rather than 
reflecting the student’s impaired sensory, manual, or speaking 
skills (except where such skills are the factors that the test purports 
to measure). 


These regulations suggest that colleges and universities utilize auxil- 
iary aids to ensure that students with impaired sensory, manual or 
speaking skills are not subject to discrimination in postsecondary edu- 
cational programs.” Specifically, the regulations state that: 


Auxiliary aids may include taped texts, interpreters or other effec- 
tive methods of making orally delivered materials available to 
students with hearing impairments, readers in libraries for students 
with visual impairments, classroom equipment adapted for use by 
students with manual impairments, and other similar services and 
actions. [Colleges and universities] need not provide attendants, 





65. 34 C.F.R. § 104.44(a) (1995). Subpart (b) of that section provides that a college 
or university ‘‘may not impose upon handicapped students other rules, such as the 
prohibition of tape recorders in classrooms or of dog guides in campus buildings, that 
have the effect of limiting the participation of handicapped students in the recipient’s 
education program or activity.”’ 

66. 34 C.F.R. § 104.44(c) (1995). 

67. 34 C.F.R. § 104.44(d)(1) (1995). 
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individually prescribed devices, readers for personal use or study, 
or other devices or services of a personal nature.® 


Similarly, the Title III regulations provide that a private postsecondary 
educational institution must ensure that both courses and examinations 
are accessible to students with disabilities. With respect to courses, the 
Title III regulations require private postsecondary educational institu- 
tions to make necessary modifications in their examination procedures, 
to provide appropriate auxiliary aids and services, and/or to make 
accessible alternative arrangements when necessary to provide students 
with disabilities equivalent services. 

With respect to examinations, the Title III regulations provide that 
private colleges and universities must ensure that: 


(i) The examination is selected and administered so as to best 
ensure that, when the examination is administered to an individual 
with a disability that impairs sensory, manual, or speaking skills, 
the examination results accurately reflect the individual’s aptitude 
or achievement level or whatever other factor the examination 
purports to measure, rather than reflecting the individual’s im- 
paired sensory, manual, or speaking skills (except where those 





68. 34 C.F.R. § 104.44(d)(2) (1995). 

69. 28 C.F.R. § 36.309(c) (1995) provides as follows: 
(1) Any private entity that offers a course covered by this section must make 
such modifications to that course as are necessary to ensure that the place and 
manner in which the course is given are accessible to individuals with disa- 
bilities. 
(2) Required modifications may include changes in the length of time permitted 
for the completion of the course, substitution of specific requirements, or 
adaptation of the manner in which the course is conducted or course materials 
are distributed. 
(3) A private entity that offers a course covered by this section shall provide 
appropriate auxiliary aids and services for persons with impaired sensory, 
manual, or speaking skills, unless the private entity can demonstrate that 
offering a particular auxiliary aid or service would fundamentally alter the 
course or would result in an undue burden. Auxiliary aids and services required 
by this section may include taped texts, interpreters or other effective methods 
of making orally delivered materials available to individuals with hearing 
impairments, Brailled or large print texts or qualified readers for individuals 
with visual impairments and learning disabilities, classroom equipment adapted 
for use by individuals with manual impairments, and other similar services and 
actions. 
(4) Courses must be administered in facilities that are accessible to individuals 
with disabilities or alternative accessible arrangements must be made. 
(5) Alternative accessible arrangements may include, for example, provision of 
the course through videotape, cassettes, or prepared notes. Alternative arrange- 
ments must provide comparable conditions to those provided for nondisabled 
individuals. 
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skills are the factors that the examination purports to measure). . .”° 


The Title II regulations do not specifically address the issue of courses 
and examinations. Nevertheless, the same principles should, and likely 
will, be held to apply. 

The Title II and Title II] regulations provide generally that covered 
entities must provide auxiliary aids and services necessary to provide 
non-discriminatory treatment to persons with disabilities.”: ‘‘Auxiliary 
aids and services’’ are defined as: 


(1) qualified interpreters, notetakers, transcription services, writ- 
ten materials, telephone handset amplifiers, assistive listening de- 
vices, assistive listening systems, telephones compatible with hearing 
aids, closed caption decoders, open and closed captioning, tele- 
communications devices for deaf persons (TDDs), videotext dis- 
plays, or other effective methods of making aurally delivered 
materials available to individuals with hearing impairments; 

(2) Qualified readers, taped texts, audio recordings, Brailled ma- 
terials, large print materials, or other effective methods of making 
visually delivered materials available to individuals with visual 
impairments; 

(3) Acquisition or modification of equipment or devices; and 

(4) Other similar services and actions.” 





70. 28 C.F.R. § 36.309(b) (1995). That section further provides that private colleges 
and universities subject to Title III must ensure that: 

(ii) An examination that is designed for individuals with impaired sensory, 
manual, or speaking skills is offered at equally convenient locations, as often, 
and in as timely a manner as are other examinations; and 
(2) Required modifications to an examination may include changes in the length 
of time permitted for completion of the examination and adaptation of the 
manner in which the examination is given. 
(3) A private entity offering an examination covered by this section shall provide 
appropriate auxiliary aids for persons with impaired sensory, manual, or speak- 
ing skills, unless that private entity can demonstrate that offering a particular 
auxiliary aid would fundamentally alter the measurement of the skills or 
knowledge the examination is intended to test or would result in an undue 
burden. Auxiliary aids and services required by this section may. include taped 
examinations, interpreters or other effective methods of making orally delivered 
materials available to individuals with hearing impairments, Brailled or large 
print examinations and answer sheets or qualified readers for individuals with 
visual impairments or learning disabilities, transcribers for individuals with 
manual impairments, and other similar services and actions. 
(4) Alternative accessible arrangements may include, for example, provision of 
an examination at an individual’s home with a proctor if accessible facilities 
or equipment are unavailable. Alternative arrangements must provide compar- 
able conditions to those provided for nondisabled individuals. 

71. See, e.g., 28 C.F.R. § 35.130(f) (1995). 

72. 28 C.F.R. § 35.104 (1995) (regulation interpreting Title II of the ADA); 28 C.F.R. 

§ 36.303(b) (1995) (regulation interpreting Title III of the ADA). 
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Under both Titles, this list is merely illustrative, rather than exhaustive. 
Under both Titles, however, colleges and universities are not required 
to provide personal aids or services for students with disabilities.” 
Notwithstanding these regulations, the extent to which accommoda- 
tions must be provided for students with disabilities in postsecondary 
educational programs is often the subject of dispute. In McGregor v. 
Louisiana State University Board of Supervisors,”* for example, a student 
with orthopedic and neurological disabilities who uses a wheelchair 
was provided with numerous accommodations by the law school, in- 
cluding extra time to take exams, a student assistant during exams, a 
wheelchair-accessible table and modified class schedules. Despite those 
accommodations the student failed to maintain the required grade-point 
average. The student requested that he be permitted to continue at the 
law school without having the requisite first-year grade-point average, 
and that he be allowed to attend law school on a part-time basis and 
take his examinations at home. The district court held that ‘‘[florcing 
the law school to restructure its program to meet these demands is 
beyond the scope of [S]ection 504.’’> The Fifth Circuit agreed.” 


a. Accommodations for Students Who are Deaf or Hard of Hearing 


A prominent dispute with respect to the extent of the obligation to 
provide reasonable accommodations involves the provision of interpre- 
ters and/or notetakers for hearing-impaired students. A case on point is 
Camenisch v. University of Texas,””? which involved a deaf graduate 
student who sought to compel the university to provide him with a 
sign-language interpreter for his classes. The Fifth Circuit affirmed the 
lower court’s grant of a preliminary injunction in Camenisch’s favor, 
ordering the university to procure and compensate a qualified interpreter 
to assist Camenisch in his classes.” 





73. The ADA Title II regulations provide that covered entities are not required to 
provide ‘‘personal devices, such as prescription eyeglasses or hearing aids; readers for 
personal use or study, or services of a personal nature including assistance in eating, 
toileting or dressing.’’ 28 C.F.R. § 35.135 (1995). The ADA Title III regulations contain 
a similar proviso. 28 C.F.R. § 36.306 (1995). A similar precept is incorporated under 
Section 504. See 34 C.F.R. § 104.44(d)(2) (1995) (‘‘recipients need not provide attendants, 
individually prescribed devices, readers for personal use or study, or other devices or 
services of a personal nature’’). 

74. 3 Nat’l Disability L. Rep. (LRP Publications) ¢ 70 (E.D. La. July 24, 1992), aff'd, 
3 F.3d 850 (5th Cir. 1993), cert. denied, 114 S. Ct. 1103 (1994). 

75. 3 Nat’l Disability L. Rep. (LRP Publications) ¢ 70 at 301. 

76. See 3 F.3d 850 (5th Cir. 1993) (noting that the law school’s actions were based 
on ‘‘academic decisions’’ made to ensure a ‘‘level playing field for all students,’’ and 
that to treat McGregor preferentially would require a substantial alteration of the school’s 
program), cert. denied, 114 S. Ct. 1103 (1994). 

77. 616 F.2d 127 (5th Cir. 1980), vacated as moot, 451 U.S. 390, 101 S. Ct. 1830 
(1981). 

78. Subsequently, since Camenisch had graduated prior to the time his case was 
heard by the Fifth Circuit, the Supreme Court vacated the Fifth Circuit’s opinion on 
grounds of mootness. 451 U.S. 390, 101 S. Ct. 1830 (1981). 
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Similarly, in Prince v. Rutgers, The State University School of Law— 
Camden,” a deaf law student complained that Rutgers Law School failed 
to provide her with qualified sign-language interpreters and qualified 
notetakers for her law school classes. The plaintiff sought to enjoin the 
law school from holding classes in the courses the plaintiff was taking 
until such time as the school provided her with qualified notetakers in 
addition to qualified sign-language interpreters. The district court agreed 
that the school had violated Section 504, and granted a temporary 
restraining order barring the school from holding classes in two courses 
for the remainder of the semester unless the school recorded the lectures 
and provided next-day transcripts to the plaintiff. 





79. Civ. Act. No. 89-4740 (SSB) (D.N.J., complaint filed November 14, 1989). 

80. Id., Order of November 27, 1989. See also Tacoma Community House (WA), 4 
Nat’! Disability L. Rep. (LRP Publications) ¢ 249 (OCR July 2, 1993) (school violated 
Section 504 and the ADA by failing to address deaf student’s request for interpreter 
services); Naropa Institute (CO), 4 Nat’! Disability L. Rep. (LRP Publications) { 335 (OCR 
Aug. 20, 1993) (school violated Section 504 by failing to provide a clear response to a 
deaf student’s request for interpreter services, limiting the availability of interpreter 
services and attempting to have the student bear part of the cost of such services); City 
Colleges of Chicago (IL), 3 Nat’l Disaility L. Rep. (LRP Publications) ¢ 287 (OCR Nov. 
10, 1992) (similar); New College of Cal., 4 Nat’l Disability L. Rep. (LRP Publications) { 
264 (OCR July 19, 1993) (college violated Section 504 by failing to provide a hearing- 
impaired student with a sign language interpreter at nine of twelve class meetings; 
financial considerations did not relieve the college of its Section 504 obligations where 
there was no alternative means of providing comparable access); College of St. Scholastica 
(MN), 3 Nat’! Disability L. Rep. (LRP Publications) { 196 (OCR Sept. 15, 1992) (college 
violated Section 504 by denying a hearing-impaired student’s request for interpreter 
services in a study abroad program); Roosevelt Univ. (IL), 3 Nat’l Disability L. Rep. (LRP 
Publications) ¢ 217 (OCR Feb. 14, 1992) (university violated Section 504 by denying a 
deaf student’s request for sign language interpreter services and offering to provide other, 
ineffective auxiliary aids); Southeast College of Technology (AL), 2 Nat’l Disability L. 
Rep. (LRP Publications) ¢ 36 (OCR Apr. 19, 1991) (college violated Section 504 by 
refusing to provide a deaf student with payment for interpreter services and by condi- 
tionally admitting the student based upon his use of an interpreter); Western Or. State 
College, 2 Nat’l Disability L. Rep. (LRP Publications) ¢ 93 (OCR June 5, 1991) (college 
violated Seciion 504 by failing to provide five hearing-impaired students with requested 
auxiliary aids in a timely and consistent manner and by providing two of the students 
with interpreters who used a different sign language than the one preferred by the 
students); Penn Valley Community College (MO), 5 Nat’l Disability L. Rep. (LRP Publi- 
cations) ¢ 139 (OCR Sept. 1, 1993) (university violated Section 504 and the ADA when 
an instructor refused to allow a hearing-impaired student to use a tape recorder in class); 
Jefferson Community College (KY), 3 Nat’l Disability L. Rep. (LRP Publications) { 166 
(OCR Aug. 21, 1992) (college failed to provide a deaf student with effective auxiliary 
aids when it denied the student’s request for a typist to assist him in his classes and 
required the student to locate other students to take notes for him). 

In some situations, however, continuing interpreting services may not always be 
required for the particular student at issue. See Wentworth Institute of Technology (MA), 
5 Nat’! Disability L. Rep. (LRP Publications) ¢ 190 (OCR Dec. 20, 1993) (school did not 
violate Section 504 by failing to provide a hearing-impaired student with an interpreter 
when recruitment efforts were unsuccessful and the school provided the student with 
notetakers and extra assistance from a course professor); University of California, Davis, 
4 Nat’! Disability L. Rep. (LRP Publications) ¢ 108 (OCR Apr. 16, 1993) (university’s 
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b. Accommodations for Students with Learning Disabilities 


One of the biggest issues confronting postsecondary educational in- 
stitutions today pertains to the need to accommodate applicants or 
students with learning disabilities. Implementation and enforcement of 
the Individuals with Disabilities Education Act (IDEA),** which requires 
elementary and secondary school districts to provide children with 
educational disabilities with a free, appropriate, public education has 
led to more children being diagnosed as learning disabled and provided 
with special education services. In addition, testing and identification 
procedures have become more sophisticated, allowing experts to more 
readily identify learning disabilities. Accordingly, the number of learn- 
ing-disabled applicants to, and students in, postsecondary educational 
institutions is rapidly increasing. 

Courts and the OCR have considered a variety of possible accommo- 
dations for students with learning disabilities.** Disputes frequently arise 
with respect to the extent to which test-taking accommodations must be 
made for students with learning disabilities. The courts and the OCR 
are more likely to defer to colleges and universities with respect to the 
type of test to be given, and will not require postsecondary educational 
institutions to change their testing methodologies if specific testing 
formats are necessary to the program. Thus, for example, in Wynne v. 
Tufts University School of Medicine,** the court held that a medical 


school did not have to substitute oral or essay exams for multiple-choice 
exams to accommodate a student with learning disabilities. The school 
determined that multiple-choice exams were uniquely designed to test 
students’ knowledge in biochemistry, and the court deferred to the 
academic decisions of school officials. 





failure to provide interpreter services for all of a deaf student’s classes did not violate 
Section 504 or the ADA where the university made efforts to hire interpreters and offered 
other alternatives); Flathead Valley Community College (MT), 1 Nat’l Disability L. Rep. 
(LRP Publications) ¢ 336 (OCR Mar. 28, 1991) (college provided a hearing-impaired 
student with sufficient interpreter, tutoring and notetaking services to comply with 
Section 504). 

81. 20 U.S.C. §§ 1400-91 (1994). 

82. An individual is protected from being discriminated against because he or she is 
regarded as having a learning disability that he or she does not actually have, or because 
he or she has a record of a learning disability that he or she no longer has. To state a 
claim for academic adjustments or other reasonable accommodations as a student, how- 
ever, the individual must actually have a learning disability that currently substantially 
limits his or her ability to learn. See, e.g., 19 Indiv. with Disabilities Educ. L. Rep. 894 
(OCR Aug. 3, 1992). 

83. 976 F.2d 791 (1st Cir. 1992), cert. denied, 113 S. Ct. 1845 (1993). 

84. In State Univ. of N.Y., 4 Nat’l Disability L. Rep. (LRP Publications) { 432 (OCR 
Sept. 20, 1993), the OCR opined that a university was not required to substitute essay 
questions for multiple-choice questions to accommodate a student with learning disabil- 
ities, since the documentation provided did not suggest that such an accommodation 
was warranted. The university fulfilled its obligations to the student by providing a 
distraction-free testing room, extended time to take exams, broke information down into 
sequential form, and permitted use of a tape-recorder for lectures. 
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Where unique testing strategies are not required, however, the same 
result should not occur.** In some cases it may be appropriate for a 
school to modify the form of the examination, such as by substituting 
an oral, typed or taped exam for a written exam in a program in which 
the ability to present ideas in written format is not important. The 
significant issue is whether the requested accommodation would un- 
dermine an essential purpose of the examination. By way of example, 
in University of North Carolina at Chapel Hill,®° the OCR opined that 
a university did not violate federal law when it refused to permit the 
reader for a student with a visual impairment to edit the student’s exam 
answers, since editing would undermine one of the purposes of the 
exam, which was to test the student’s ability to communicate in writ- 
ing.°®” 

Colleges and universities are required to make modifications in the 
manner in which exams are given where necessary to allow students 
with learning disabilities to have equal testing opportunities. Modifi- 
cations may include providing extra time where necessary,® allowing a 
student whose disability causes her to be easily distracted to take the 
exam in a distraction-free testing room,® or providing test proctoring.® 
Whether it constitutes a reasonable accommodation to permit a student 
to take examinations at home is more problematic. In McGregor v. 
Louisiana State University Board of Supervisors,*: the court held that 
permitting a law student with a learning disability to take exams at 


home would constitute a substantial modification of the program and 
would be ‘‘preferential treatment.’’ This was not required. According to 
the court, the university satisfied its obligations to the student by 
permitting him additional assistance in studying and taking exams. In 
other situations, however, universities have permitted students to take 
examinations at home without dispute. 





85. See, e.g., Eastern Iowa Community College Dist., Complaint No. 07-90-2036 (OCR 
Region VII, 1991). The OCR found that a college violated Section 504 when an instructor 
failed to modify the method of testing a student with a visual dysfunction in a manner 
that would not ‘‘involve[] filling in little circles.’’ OCR further found that the college 
violated Section 504 when an instructor refused to allow the learning-disability specialist 
to administer tests to a student when the instructor made no other modifications to the 
test-taking procedures. 

86. Complaint No. 04-91-2144 (OCR Region IV 1992). 

87. Although this case did not involve a student with a learning disability, this type 
of situation could easily arise in such a context. 

88. See, e.g., Big Bend Community College (WA), Complaint No. 04-91-2144 (OCR 
Region IV 1992) (a college violated Section 504 when an instructor denied the request 
of a learning-disabled student for extra time to take a chemistry exam on the basis that 
he would then have to provide all students with additional time to take the exam). 

89. See, e.g., State Univ. of N.Y., 4 Nat’l Disability L. Rep. (LRP Publications) ¢ 432 
(OCR Sept. 20, 1993) at 37. 

90. See, e.g., San Francisco (CA) Community College Dist., 1 Nat’l Disability L. Rep. 
(LRP Publications) { 162 (OCR Aug. 6, 1990) (college violated Section 504 by failing to 
provide test proctoring for a student with a disability who required such services). 

91. 3 F.3d 850 (5th Cir. 1993), cert. denied, 114 S. Ct. 1103 (1994). 
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Another area of dispute that frequently arises in the context of students 
with learning disabilities involves the waiver of course requirements. 
The OCR tends to defer to the decisions of college and university 
administrators in this regard. 

For example, in Cabrillo College (CA),®* the OCR upheld the college’s 
refusal to waive a required elementary algebra course or to substitute 
another course for the required course for a student with a learning 
disability. The OCR noted that a state law required a student to dem- 
onstrate competence in math to receive an Associate of Arts degree, and 
stated that it would not second-guess an institution’s decisions as to 
what skills are necessary components of a degree. The OCR did, how- 
ever, note its concern that the requirement would tend to discriminate 
against students with math calculation disabilities and suggested that 
the college could achieve the goal of demonstrating the ability to analyze 
through some means other than requiring algebra. 

In another case, City University of New York (NY),** a college refused 
to waive a mathematics requirement for a student with a learning 
disability, but offered to provide other accommodations to the student, 
including substitution of the particular math course, use of a calculator, 
and extended time during exams. The student refused the proffered 
accommodations. The OCR opined that the college had not violated 
Section 504 by refusing to eliminate a general mathematics requirement, 
since the college deemed the requirement essential and all graduating 
students were required to demonstrate competency in mathematics. 

In Indiana University Northwest (IN),%* a university refused to waive 
a foreign language requirement for a student with learning disabilities 
because it considered the requirement essential to the degree sought by 
the student. The university did, however, offer the student other accom- 
modations, such as extended time to take exams, permission to take the 
course through correspondence school and the provision of foreign 
language tutors. The OCR opined that the university did not violate 
Section 504. 

In Gateway Technical College (WI),*° a college refused to make a 
substitution for a ‘‘written communication’’ course that a student had 
failed three times before being diagnosed as having a learning disability. 
OCR upheld the refusal because the curriculum for the program was 
state-approved and the college was not permitted to deviate from it. 
Further, the college offered the student other accommodations including 
a trained tutor. 

If a student can show that a course he or she is unable to successfully 
complete due to a learning disability is not necessary to the program 
the student is attending, however, the failure to waive that course and 





92. 2 Nat’l Disability L. Rep. (LRP Publications) ¢ 78 (OCR May 21, 1991). 
93. 3 Nat’l Disability L. Rep. (LRP Publications) ¢ 104 (OCR Jan. 17, 1992). 
94. 3 Nat’l Disability L. Rep. (LRP Publications) ¢ 150 (OCR Mar. 4, 1992). 
95. 2 Nat’l Disability L. Rep. (LRP Publications) ¢ 142 (OCR Aug. 27, 1991). 
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substitute another may be held to violate federal law. Thus, for example, 
in Southwest Texas State University,** the OCR found that a university 
violated Section 504 when it refused to allow a student with a learning 
disability to substitute another course for a required algebra course. The 
university did not show that the algebra requirement was essential to 
the program, and the student’s advisors believed that there were two 
other courses that could have been substituted for algebra. Moreover, 
the dean denied the student’s request without obtaining documentation 
of whether the substitution was appropriate or necessary. 

Numerous other accommodations are routinely provided for students 
with learning disabilities, such as permitting students to tape record 
classes” and providing taped texts.% Tutorial assistance is also fre- 
quently provided to students with learning disabilities, but such assis- 
tance need not always be provided. The OCR takes the position that 
tutorial services are personal services,” and thus a college or university 
is not required to provide such services. If, however, an institution 
chooses to provide tutorial services to its non-disabled students, it must 
also provide such services to students with disabilities. Students with 
disabilities must have equal opportunities to receive the same benefits 
and services offered to non-disabled students. Colleges and universities 
will not violate either Section 504 nor the ADA as long as they treat 
all students alike. 

An illustrative OCR case is Virginia Commonwealth University.*° A 
university provided tutors to both disabled and non-disabled students, 
but was unable to match up some students with tutors. The students 
were both disabled and nondisabled. The OCR opined that the university 
had not violated Section 504 by failing to provide a learning-disabled 
student with a tutor, since both disabled and non-disabled students 
were treated alike.*” 





96. Complaint No. 06-90-2084 (OCR Region VI 1991). 

97. See, e.g., Eastern Iowa Community College Dist., Complaint No. 07-90-2036 (OCR 
Region VII 1991) (college violated Section 504 when an instructor refused to allow a 
student with a learning disability to tape-record the class because it would be ‘‘disrup- 
tive’’). 

98. See, e.g., Finger v. University of Wis. System Bd. of Regents, 4 Nat’l Disability 
L. Rep. (LRP Publications) { 163 (7th Cir. 1993) (university complied with Section 504 
by giving a student with learning disabilities the option of having his texts taped free 
by other entities, picking up the tapes in installments, or using a Kurzweil reading 
machine in the university library); Oregon State Univ., 5 Nat’l Disability L. Rep. (LRP 
Publications) ¢ 19 (OCR Sept. 23, 1993) (university violated Section 504 by failing to 
provide a learning disabled student with taped texts); University of Ariz., 2 Nat’! Disability 
L. Rep. (LRP Publications) ¢ 285 (OCR Oct. 18, 1991) (similar). 

99. As previously noted, see supra text at note 73, colleges and universities are not 
required to accommodate students with disabilities by providing services of a personal 
nature. 

100. Complaint No. 03-92-2022 (OCR Region VIII 1992). 
101. See also, Northern Ariz. Univ., 5 Nat’l Disability L. Rep. (LRP Publications) { 
284 (OCR Jan. 24, 1994). The OCR held that the university was not required to provide 
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Virginia Commonwealth University did, however, provide the disabled 
student with a study-skills tutor. The student demanded that the tutor 
read and explain the textbook. The OCR found that demand unreason- 
able, as it required the student to teach rather than to tutor. Similarly, 
in Hamline University (MI), the OCR held that a university did not 
have to provide tutoring services by a learning disabilities expert. 
Likewise, in Hastings College of Law,’ the OCR opined that a college 
did not violate Section 504 or ADA Title II when it refused to provide 
a learning-disabled student with the services of a learning-disabilities 
specialist. Both of the requested services were held to be personal in 
nature. 


D. Payment for Reasonable Accommodations 


Postsecondary educational! institutions are required to pay the cost of 
reasonable accommodations provided for students with disabilities. A 
surcharge may not be imposed on the individual with a disability or 
others to cover the costs of such accommodations.’ 

In some situations, a state department of vocational rehabilitation may 
have an obligation under Title I of the Rehabilitation Act'® to provide 
accommodations for students with disabilities in postsecondary educa- 
tional programs.’ The DOJ has stated, however, that a postsecondary 
educational institution may not require students to apply to state vo- 
cational rehabilitation agencies for assistance for necessary 





a private math tutor for a student with a learning disability who was taking advanced 
math courses, since the university did not have students who were qualified to tutor 
upper level undergraduate students or graduate students. The OCR found that the 
university complied with Section 504 and ADA Title II by offering the student testing 
accommodations, use of the computer labs, a learning disability specialist to develop 
learning strategies, and the assistance of a coordinator to act as a consultant to the 
student’s math instructor. 

102. Complaint No. 05-90-2096 (OCR Region V 1991). 

103. 4 Nat’l Disability L. Rep. (LRP Publications) ¢ 226 (OCR May 27, 1993). 

104. See, e.g., 28 C.F.R. §§ 35.130(f), 36.301(c) (1995). 

105. 29 U.S.C. § 720(A) (1994) (authorizing federal grants to help states meet current 
and future needs of individuals with disabilities). 

106. See, e.g., Schornstein v. New Jersey Div. of Vocational Rehabilitation Serv., 519 
F. Supp. 773 (D.N.J. 1981), aff'd, 688 F.2d 824 (3d Cir. 1982); Jones v. Illinois Dept. of 
Rehabilitation Serv., 504 F. Supp. 1244 (N.D. Ill. 1981), aff’d, 689 F.2d 724 (7th Cir. 
1982) (holding that state departments of rehabilitation were required by Title I of the 
Rehabilitation Act to pay for interpreters for deaf students); see also Firth v. Indiana 
Dept. of Human Serv., slip op. no. 49CO1-9005-MI-1583 (Cir. Ct. Marion County Ind., 
June 4, 1991), aff'd in part and rev’d and remanded in part, 590 N.E.2d 154 (Ind. Ct. 
App. 1992). In Firth, the district court held that the State Department of Vocational 
Rehabilitation was required under Title I of the Rehabilitation Act to provide an interpreter 
for a deaf law student. On appeal, the trial court’s order that the student was entitled to 
vocational rehabilitation services was affirmed, but the Indiana Court of Appeals held 
that the case should be remanded to the department of vocational rehabilitation to 
determine exactly with which services the student should be provided. 
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accommodations’” because that, in effect, could amount to a sur- 
charge, or could impose a burden on students with disabilities that 
is not imposed on other students.’ 

A university may not deny the provision of auxiliary aids for students 
with disabilities based on their ability to pay or their enrollment in 
specific programs. Thus, in United States v. Board of Trustees for 
University of Alabama,’*° the Eleventh Circuit held that requiring hear- 
ing-impaired students to show’ that they lacked the financial means to 
pay for their own interpreters (or other auxiliary aids) violated Section 
504. The court held that the university is required to be the primary 
provider of auxiliary aids for students, faculty or staff with disabilities. 
Thus, universities cannot require students or employees with disabilities 
to request technical assistance from vocational rehabilitation centers. By 
implication, the university, if it so chooses, must contact those centers 
for assistance in providing the requisite services.’ 

Ultimately it is the responsibility of a college or university to ensure 
that necessary accommodations are provided for students with disabil- 
ities. A postsecondary educational institution cannot absolve itself of 
that responsibility by holding another entity, such as a vocational 
rehabilitation agency, responsible.1’” 





107. Letter from Deval L. Patrick, Assistant Attorney General, to Norma Cantu, Assistant 
Secretary for Civil Rights, U.S. Department of Education (Oct. 5, 1995), Nat’l Disability 
L. Rep. (LRP Publications) 77470. 

108. The DOJ noted that many state vocational rehabilitation agencies have established 
financial needs tests pursuant to 34 C.F.R. § 361.47(a) (1995), which require the students 
to pay part of the costs of needed services. Id. 

109. The DOJ noted that a student would be required to spend considerable time and 
effort in meeting the procedural requirements for receiving vocational rehabilitation 
services, which time and effort was not required of other students. The DOJ stated that 
‘this expenditure of time and effort may be quantified as a cost imposed on the student 
as a precondition to the provision of auxiliary aids; therefore it is prohibited by the 
ADA.” Id. The DOJ further stated that the same reasoning applies under Section 504. 
Id. 

110. 908 F.2d 740 (11th Cir. 1990). 

111. See also State Univ. of N.Y., Complaint No. 02-92-2106 (OCR Region II, 1993) 
(OCR held that a university violated Section 504 by requiring a student with learning 
disabilities to contact services and request provision of books on tape after the university 
provided the student with the titles of the books and the names of service organizations); 
Jefferson Community College (KY), 3 Nat’l Disability L. Rep. (LRP Publications) ¢ 166 
(OCR Aug. 21, 1992) (college violated Section 504 by requiring a hearing-impaired 
student to locate other students to take notes for him; the college improperly transferred 
the responsibility for providing auxiliary aids to the student); Highline Community 
College (WA), 3 Nat’l Disability L. Rep. (LRP Publications) 4 151 (OCR Aug. 10, 1992) 
(college improperly placed the burden of identifying notetakers on students with disa- 
bilities rather than on instructors). 

112. See, e.g., St. Charles County Community College (MI), 1 Nat’) Disability L. Rep. 
(LRP Publications) ¢ 348 (OCR Mar. 22, 1991) (OCR held that a college violated Section 
504 by failing to follow up to ensure that the Division of Vocational Rehabilitation was 
providing a student with learning disabilities with text tapes pursuant to agreement with 
the university). 
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E. Non-Academic Programs and Services 


The ADA and Section 504 prohibit discrimination in all aspects of a 
postsecondary educational institution’s programs or activities. This in- 
cludes non-academic, as well as academic programs and services. While 
the ADA regulations do not address this subject with specificity, Section 
504 regulations do. Because the same principles expressed in the Section 
504 regulations are likely to apply with equal force under the ADA, the 
most noteworthy Section 504 regulations are worthy of discussion. 

The DOE’s Section 504 regulations provide that 


[nJo qualified handicapped student shall, on the basis of handicap, 
be excluded from participation in, be denied the benefits of, or 
otherwise be subjected to discrimination under any academic, re- 
search, occupational training, housing, health insurance, counsel- 
ing, financial aid, physical education, athletics, recreation, 
transportation, other extracurricular, or other postsecondary edu- 
cation program or activity. .. .1%° 


With respect to housing, the DOE Section 504 regulations provide 
that a college or university ‘‘that provides housing to its nonhandicapped 
students shall provide comparable, convenient, and accessible housing 
to handicapped students at the same cost as to others.’’"* 





113. 34 C.F.R. § 104.43(a) (1995). This includes events such as commencement. See, 
e.g., Providence College (RI), 6 Nat’l Disability L. Rep. (LRP Publications) ¢ 89 (OCR 
Sept. 30, 1994) (college violated Section 504 by holding commencement exercises at an 
inaccessible location—the stage, restrooms and route from arena floor to restrooms were 
not accessible). 

For a case involving a non-specified activity, see Madsen v. Boise State Univ., 976 
F.2d 1219 (9th Cir. 1992). The court held that a university did not discriminate against 
an individual with a disability by failing to provide him with a parking permit for a free 
parking space, because the individual had failed to comply with applicable rules requiring 
him to apply for a handicapped parking permit. The majority of the Ninth Circuit chose 
to disregard the fact that the plaintiff had been told by several university administrators 
that handicapped parking permits were not available, and thus the plaintiff felt it would 
be futile to file an application. The dissent persuasively contended that formal application 
should not be required in such a case. In the author’s opinion, the dissent’s reasoning 
is the most logical, and is likely to be followed by other courts. 

A college or university whose facilities or programs are not accessible will be held to 
violate Section 504. See, e.g., Rosenkranz v. Regents of the Univ. of Cal., No. WEC 
114007, slip op. (Cal. Super. Ct. June 23, 1992) (ordering the defendants to take all 
necessary steps to bring the La Valle Commons at the University of California, Los 
Angeles, into compliance with Section 504, including installing a ramp that comports 
with regulatory standards leading to the entrance of the Commons). 

114. 34C.F.R. § 104.45(a) (1995). Subsection (a) continues by providing that, following 
a six-month allowable transition plan pursuant to 34 C.F.R. § 104.45(a), ‘‘such housing 
shall be available in sufficient quantity and variety so that the scope of handicapped 
students’ choice of living accommodations is, as a whole, comparable to that of non- 
handicapped students.’’ Subpart (b) of § 104.45 further provides that 

a recipient that assists any agency, organization, or person in making housing 
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With respect to physical education and athletics, the DOE Section 504 
regulations provide that a college or university ‘‘that offers physical 
education courses or that operates or sponsors intercollegiate, club, or 
intramural athletics shall provide to qualified handicapped students an 
equal opportunity for participation in these activities.’’* The DOE 
regulations require that a college or university ‘‘shall operate its pro- 
grams and activities in the most integrated setting appropriate.’’’® 
Therefore, the regulations provide that physical education and athletic 
activities that are separate or different may be offered to students with 
disabilities only if separation or differentiation is consistent with that 
requirement, and ‘‘only if no qualified handicapped student is denied 
the opportunity to compete for teams or to participate in courses that 
are not separate or different.’’*?” 

With respect to counseling and placement services, the DOE regula- 
tions provide that ‘‘personal, academic, or vocational counseling, guid- 
ance, or placement services’’ must be provided to students with 
disabilities to the same extent that such services are provided to non- 
disabled students.’* Further, a college or university ‘‘shall ensure that 
qualified handicapped students are not counseled toward more restrictive 
career objectives than are non-handicapped students with similar inter- 
ests and abilities.’’1" 

With respect to social organizations, the DOE regulations provide that 
a college or university that ‘‘provides significant assistance to fraterni- 
ties, sororities, or similar organizations shall assure itself that the mem- 





available to any of its students shall take such action as may be necessary to 

assure itself that such housing is, as a whole, made available in a manner that 

does not result in discrimination on the basis of handicap. 
For cases discussing Section 504 and the ADA in the context of housing, see, e.g., 
Coleman v. Zatechka, 824 F. Supp. 1360 (D. Neb. 1993) (university violated both Section 
504 and the ADA by refusing to assign a dormitory housing roommate for a student with 
cerebral palsy); Fleming v. New York Univ., 865 F.2d 478 (2d Cir. 1989) (N.Y.U. did 
not violate Section 504 when it charged a student who used a wheelchair a double rate 
to live in a double room; the court found that the student asked for a double room in 
an undergraduate dormitory to accommodate his wheelchair, even though accessible 
graduate housing was available). 

115. 34 C.F.R. § 104.47(a) (1995). See, e.g., Wright v. Columbia Univ., 520 F. Supp. 
789, 793 (E.D. Pa. 1981) (A college student who was blind in one eye alleged that the 
university violated Section 504 when it refused to allow him to participate in the school’s 
intercollegiate football program. The court granted a temporary restraining order in the 
student’s favor because: (1) the student had ‘‘seriously considered and appreciate[d] the 
risks incident to playing football with impaired vision and willingly accepted them;’’ 
and (2) the student ‘‘offered proof through a highly qualified ophthalmologist that no 
substantial risk of serious eye injury related to football exists.’’). 

116. 34 C.F.R. § 104.43(d) (1995). 

117. 34 C.F.R. § 104.47(a)(2) (1995). 

118. 34 C.F.R. § 104.47(b) (1995). 

119. Id. That regulation continues by providing that ‘‘[t]his requirement does not 
preclude a recipient from providing factual information about licensing and certification 


requirements that may present obstacles to handicapped persons in their pursuit of 
particular careers.’’ 
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bership practices of such organizations do not permit discrimination [on 
the basis of disability].’’??° 

With respect to financial assistance, the DOE regulations prohibit a 
college or university from providing less assistance to students with 
disabilities than tc nondisabled students, limiting the eligibility of 
students with disabilities to such assistance, or otherwise discriminating 
on the basis of disability.12* 

With respect to employment assistance, the DOE regulations provide 
that a college or university that ‘‘assists any agency, organization, or 
person in providing employment opportunities to any of its students 
shall assure itself that such employment opportunities, as a whole, are 
made available in a manner [that does not discriminate against students 
with disabilities.]’’'?? Similarly, a college or university that employs any 
of its students may not do so in a manner that discriminates against 
students with disabilities.*2* 

Similar precepts should, and do, apply under ADA Titles II and II. 
It is clear that all aspects of a postsecondary educational program must 
be equally accessible to persons with disabilities.’ 


Ill. SpeciAL IssuES RELATING TO SAFETY AND ACADEMIC DEFERENCE 


A. Safety 


Both the ADA and Section 504 incorporate a ‘‘safety defense.’’ Under 
the ADA, an individual with a disability is not qualified for a post- 





120. 34 C.F.R. § 104.47(c) (1995). 

121. 34 C.F.R. § 104.46(a)(1),(2) (1995) provide: 

(1) In providing financial assistance to qualified handicapped persons, a recip- 
ient to which this subpart applies may not, (i) on the basis of handicap, provide 
less assistance than is provided to nonhandicapped persons, limit eligibility for 
assistance, or otherwise discriminate or (ii) assist any entity or person that 
provides assistance to any of the recipient’s students in a manner that discrim- 
inates against qualified handicapped persons on the basis of handicap. 

(2) A recipient may administer or assist in the administration of scholarships, 
fellowships, or other forms of financial assistance established under wills, trusts, 
bequests, or similar legal instruments that require awards to be made on the 
basis of factors that discriminate or have the effect of discriminating on the 
basis of handicap only if the overall effect of the award of scholarships, 
fellowships, and other forms of financial assistance is not discriminatory on 
the basis of handicap. 

122. 34 C.F.R. § 104.46(b) (1995). 

123. 34 C.F.R. § 104.46(c) (1995). 

124. In United States v. Board of Trustees for Univ. of Ala., 908 F.2d 740 (11th Cir. 
1990), for example, the court held, inter alia, that Section 504 required the University 
of Alabama to provide transportation services that would allow disabled students equally 
effective services. The court held that one bus, equipped to service students with 
disabilities, that ran only between the hours of 10 a.m. and 2 p.m. did not constitute 
the requisite equivalent services. Since the changes necessary to render the transportation 
services equivalent would require expenditures of only $15,000 from a transportation 
budget of $1.2 million, the court held that the university must implement these changes. 





30 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 1 


secondary educational program if his or her participation would pose a 
direct threat to the health or safety of other individuals.'?5 Courts have 
interpreted an analogous safety defense as applying under Section 504 
when an individual with a disability would pose a direct threat to the 
health or safety of him/herself, as well as to the health or safety of 
others.’?° 

In addition to the Supreme Court’s decision in Southeastern Com- 
munity College v Davis,’?” several Section 504 cases have addressed 
the safety issue in the context of postsecondary educational issues. In 
Pushkin v. Regents of the University of Colorado,’”* the Tenth Circuit 
held that a medical school improperly refused to admit an applicant 
with multiple sclerosis to its psychiatric residency program based on 
incorrect assumptions about multiple sclerosis in general and inade- 
quate factual grounds about the effects of multiple sclerosis on the 
individual plaintiff. The members of the admissions committee claimed 
that due to his multiple sclerosis, which caused Dr. Pushkin to use a 
wheelchair and to be disabled in his abilities to walk and write, Dr. 
Pushkin would be unable to withstand the stress of the residency 
program. The committee also claimed Dr. Pushkin’s multiple sclerosis 
would have a detrimental psychological effect on his patients. Dr. 
Pushkin’s longtime counselor, however, testified that after four years 
of observing Dr. Pushkin, he did not agree with the committee’s 
assumptions. The court concluded that the committee’s reasons for 
rejecting Dr. Pushkin were ‘‘based on misconceptions or unfounded 
factual conclusions, and that reasons articulated for the rejection other 
than the handicap encompass[ed] unjustified consideration of the hand- 
icap itself.’’129 

The stated reasons for the University’s rejection of Dr. Pushkin 
involved concerns about both Dr. Pushkin’s health and safety and the 
health and safety of his patients. The court rejected the University’s 
reasoning in both situations. 

In Doe v. New York University,’*° the court was also concerned with 
safety. In that case, the Second Circuit held that a medical school did 
not discriminate against an applicant with a history of mental illness 
when it refused to readmit the applicant to its program.'** The court 
held the applicable question in determining whether Doe was otherwise 
qualified to be readmitted to medical school was ‘‘the substantiality of 





125. See, e.g., 28 C.F.R. § 36.208 (1995) (regulation interpreting Title III of the ADA); 
28 C.F.R. Part 35, App. A (1995) (regulation interpreting Title II of the ADA). 

126. See infra text at notes 128-30. 

127. 442 U.S. 397, 99 S. Ct. 2361 (1979); see supra text at notes 61-63. 

128. 658 F.2d 1372 (10th Cir. 1981). 

129. Id. at 1387. 

130. 666 F.2d 761 (2d Cir. 1981). 

131. Doe was decided in the context of a motion for a preliminary injunction. Thus, 
the Second Circuit held that it was unlikely that Doe would succeed on the merits of 
her claim. 
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the risk that her mental disturbances [will] recur, resulting in behavior 
harmful to herself and others.’’*? The Second Circuit rejected the 
district court’s test that Doe must be found qualified if it appeared 
‘‘more likely than not’’ that she could complete her medical training 
and serve as a doctor without a recurrence of her self-destructive and 
antisocial behavior. The appellate court reasoned that Congress did not 
intend to force colleges to accept students who pose a significant risk 
of harm to themselves or others, even if the chances of harm were less 
than fifty percent. 

In Doe, as in Pushkin, the court looked to the health or safety of the 
disabled plaintiff as well as to the health or safety of others when 
deciding whether the plaintiff was qualified for the programs to which 
she applied. According to the DOJ, a similar analysis may not be 
applied under the ADA, because the ADA only permits the health or 
safety of others to be considered.'** In the opinion of the author, the 
DOJ’s interpretation of the ADA is correct. Too often discrimination 
against people with disabilities is the result of benevolent paternalism— 
the concept that able-bodied people must decide what is right for 
people with disabilities, and must protect people with disabilities from 
their own misjudgments.'** Nondisabled people frequently patronize 
and pity people with disabilities.1** While this ‘‘inadvertent’’ form of 
discrimination is based on compassion, such benevolent paternalism is 
premised on a lack of respect for people with disabilities, and fails to 
recognize that people with disabilities are capable of.self-determination 
in all areas of life. 

Historically, people with disabilities were judged incapable of man- 
aging their own organizations or schools. For many years, organizations 
promoting the rights or interests of people with disabilities, such as 
the Muscular Dystrophy Association, the Easter Seal Society, the Na- 
tional Spinal Cord Injury Foundation, and United Cerebral Palsy were 
led by nondisabled individuals.‘** Many such organizations continue 
to be led and managed by nondisabled people. Schools for the deaf 
serve as another illustration. For decades deaf people were deemed 
incapable of managing their special schools and were sometimes even 
prohibited from working at such schools.’*? During the past several 





132. 666 F.2d at 777. 

133. See supra note 125 and accompanying text. 

134. As the court noted in Pushkin, discrimination against people with disabilities 
‘foften occurs under the guise of extending a helping hand or a mistaken, restrictive 
belief as to the limitations of handicapped persons.’’ 658 F.2d at 1385. 

135. See, e.g., U.S. Commission oN Civit RIGHTS, Accommodating the Spectrum of 
Individual Abilities (Clearinghouse Publication No. 81, Sept. 1983). 

136. Robert Funk, Disability Rights: From Caste to Class in the Context of Civil Rights, 
in IMAGES OF THE DISABLED, DISABLING IMAGES 10 (A. Gartner and T. Joe eds., 1987). 

137. In the 1960s, for example, the author was told that as a deaf individual she was 
ineligible for a university training program to train teachers of deaf children because the 
program required student-teaching at a particular school for the deaf, and that school 
prohibited deaf persons from working as teachers. 
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years deaf people have vigorously objected to the attitude that ‘‘hearing 
people know best how to manage the lives of deaf people.’’ As a result, 
more and more schools for the deaf have hired, and continue to hire, 
deaf superintendents, principals and teachers. The impetus for this 
nationwide protest arose out of the 1988 ‘‘Deaf President Now’’ move- 
ment at Gallaudet University, the nation’s only university for deaf 
students. After approximately a century of being governed by hearing 
presidents, deaf students and faculty members protested in outrage 
when the primarily hearing board of trustees rejected several deaf 
candidates and hired a hearing president who did not know sign 
language.’** The hearing chair of Gallaudet’s Board of Trustees was 
reported as stating that ‘‘[djeaf people are not ready to function in a 
hearing world.’’**® As a result of the massive publicity generated by 
the protest, the newly appointed hearing president of Gallaudet and 
the hearing chair of the board of trustees resigned and deaf persons 
were appointed as replacements. , 

It has been noted that during much of the twentieth century, people 
with disabilities retained a ‘‘caste status in the public mind — depend- 
ent, unhealthy deviants, who would, in the great majority, always 
require care and protection.’’**° Moreover, ‘‘the charity, rehabilitation 
and medical professionals ruled the day, providing better care and 
better services to a people who would, it appeared, retain their child- 
like dependent status in perpetuity.’’**? 





138. See, e.g., Gallaudet’s Presidential Quest, CHRISTIAN Sci. MONTIOR, Mar. 14, 1988, 
at 15; Nicholas C. McBride, Civil Rights Win for the Deaf: Gallaudet Students Hail 
Symbolism of Deaf President, CHrisTIAN Sci. Monitor, Mar 15, 1988, at 3; The Deaf are 
Heard, N.Y. TiMEs, Mar. 18, 1988, at A34; Molly Sinclair, Protesters Demand a Deaf 
President, WasH. Post, Mar. 8, 1988, at A1; Carlos Sanchez & Molly Sinclair, Students 
Hail Zinser Resignation: Protest Continues as Gallaudet Seeks to Restore Order, WASH. 
Post, Mar. 12, 1988, at A1; Molly Sinclair & Carlos Sanchez, Gallaudet U. Selects First 
Deaf President: Board Chief Resigns; Student Demands Met, Wash. Post, Mar. 14, 1988, 
at A1; Molly Sinclair, Gallaudet Greets Its New President, WasH. Post, Mar. 15, 1988, 
at Al. 

139. See, e.g., Lena Williams, College for Deaf is Shut by Protest Over President, N.Y. 
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While society has moved away from this extreme position, remnants 
of that position still remain in the form of benevolent paternalism. For 
the most part, many nondisabled people still view themselves, perhaps 
unconsciously, as ‘‘superior’’ to and more capable of making decisions 
than people with disabilities. While people with disabilities are no 
longer overtly viewed as a caste of dependent persons, patronism and 
pity towards individuals with disabilities still prevail and continue to 
influence the manner in which society treats persons with disabilities. 

This attitude of benevolent paternalism applies with great force in 
the area of safety. A university, for example, would not refuse to admit 
a nondisabled student to its program due to fears for that student’s 
health (such as fear that the student could not handle the stress of the 
program). Rather, the decision as to whether the program is ‘‘right’’ 
for the student is left to the nondisabled student. The ADA recognizes 
that universities should not be permitted to treat people with disabilities 
differently. 

Indeed, the legislative history of the ADA explicitly evidences Con- 
gress’ intent to reject the exclusion of persons with disabilities on the 
basis of paternalistic concerns for their own safety. Committee reports 
on the ADA, from both the House and Senate, note that ‘‘[i]t is critical 
that paternalistic concerns for the disabled person’s own safety not be 
used to disqualify an otherwise qualified applicant.’’**? When discussing 
employment discrimination, for example, the House Committee on 
Education and Labor noted that ‘‘employment decisions must not be 
based on paternalistic views about what is best for a person with a 
disability. Paternalism is perhaps the most pervasive form of discrim- 
ination for people with disabilities and has been a major barrier to 
such individuals.’’** The DOJ’s ADA Title III regulations, by limiting 
the safety defense to the safety of others, are in accord with Congress’ 
concerns. 

Precluding individuals with disabilities from postsecondary educa- 
tional programs due to fears for their own safety would frequently serve 
to limit the opportunities available to such individuals and would 
defeat the purpose of eliminating indirect discrimination on the basis 
of disability. The author speaks to this issue from personal experience. 
Deaf since infancy, the author knows of many deaf people (including 
herself) who were prevented from entering fields of study or employ- 
ment due to paternalistic concerns (or purported concerns) for their 
welfare. 

A commonly stated concern, for example, is the view that deaf people 
should not enter programs that will require them to work in or around 
construction, in factories, or other places where hazards exist (such as 
‘‘things falling from above’’), due to fear that deaf individuals will not 
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hear either loud noises that accompany a hazard or a shouted warning. 
Despite those grave predictions, there is no evidence that deaf architects 
or deaf construction or factory workers, for example, are involved in a 
greater number of work related accidents than others. 

Some “‘rational’’ reason could almost always be asserted for the 
proposition that almost any program of study poses ‘‘special’’ risks to 
the health or safety of an individual with a disability. Having a disa- 
bility, after all, means that an individual has some physical or mental 
impairment that can, in some situations, pose limitations. It could be 
plausibly argued, for example, that a person with a disability will 
almost always be placed in a more stressful situation in any given 
program, simply due to the need to ‘‘work around’’ or make accom- 
modations for, the disability. Accepting the ‘‘safety of the disabled 
person’’ as a valid reason for prohibiting a person with a disability 
from entering a postsecondary educational program (or field of em- 
ployment), therefore, could eviscerate the purposes of Section 504 and 
the ADA. 

Presumably the courts will follow the reasoning of Congress and the 
DOJ when interpreting postsecondary educational cases under ADA 
Titles II and If. Even if the courts continue to hold that Section 504 
allows a ‘‘health or safety of the disabled individual’’ defense, however, 
colleges and universities must comply with both Section 504 and the 
ADA. As interpreted by the DOJ, a college or university that bases 
decisions on the ‘‘health or safety of the disabled individual’’ rationale 
would violate the ADA. In this regard, therefore, the ADA may offer 
greater protection than Section 504 to students in, or applicants to, 
postsecondary educational programs. 

Regardless of the scope of the ‘‘health or safety’’ defense, however, 
the parameters of this exception are quite stringent. As previously 
noted,'** it must be shown that the individual with a disability poses 
a direct health or safety threat. A ‘‘direct threat’’ means a ‘‘significant 
risk’’ that ‘‘cannot be eliminated by a modification of policies, practices, 
or procedures, or by the provision of auxiliary aids or services.’’'* 
Thus, a conclusion that a person with a disability poses a safety risk 
that would preclude his or her participation in a postsecondary edu- 
cational program must be based on: 


Reasonable judgment that relies on current medical knowledge or 
on the best available objective evidence, to ascertain: the nature, 
duration, and severity of the risk; the probability that the potential 
injury will actually occur; and whether reasonable modifications 
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of policies, practices, or procedures will mitigate the risk.'* 


Accordingly, decisions about safety threats may not be made on the 
basis of generalizations or stereotypical beliefs about a particular disa- 
bility but must be made based on a fact-specific individualized inquiry 
about the effects of the disability at issue on the particular student or 
applicant. As the Supreme Court noted in Arline, the objective is ‘‘to 
achieve ... [the] goal of protecting handicapped individuals from 
deprivations based on prejudice, stereotypes, or unfounded fear, while 
giving appropriate weight to such legitimate concerns . . . as avoiding 
exposing others to significant health and safety risks.’’:*” 


B. Academic Deference 


Postsecondary educational institutions must make an individualized 
inquiry into every situation involving a student or applicant with a 
disability to determine whether the student is qualified for the program 
at issue, with or without the provision of reasonable accommodations. 
The question is, once college or university administrators have deter- 
mined that a student with a disability is not qualified for an educational 
program, how much deference should courts give to that decision? 
While institutions must be free to set admission and retention standards 
and to determine who to admit to their programs, the danger is that 
too much academic deference will eviscerate the purposes of the ADA 
and Section 504° by masking discrimination (perhaps unintentional) 
against students with disabilities. 

The Supreme Court has stated that ‘‘[w]hen judges are asked to 
review the substance of a genuinely academic decision . . . they should 
show great respect for the faculty’s professional judgment.’’** The 
problem, however, is that blind adherence to academic decisions may 
foster discrimination against individuals with disabilities, in violation 
of the ADA and Section 504. Courts thus walk a fine line when 
evaluating academic decisions. in disability-discrimination cases. 

Generally, courts appear to defer greatly to the decisions of academic 
administrators, even where discrimination on the basis of disability is 
at issue. A case in point is Wynne v. Tufts University School of 
Medicine.**® Wynne was a student with dyslexia who was dismissed 
from medical school after failing several courses during two attempts 
to complete the first-year program. Wynne claimed that the medical 
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school was obligated under Section 504 to alter the examinations given 
him to accommodate his cognitive difficulties. Specifically, Wynne 
requested that the school test him by means other than written, mul- 
tiple-choice questions, such as by oral or essay examinations. The 
district court granted summary judgment in favor of the school on the 
ground that Wynne was not otherwise qualified for the medical school 
program since he was not able to meet the school’s requirements.'*° 
The First Circuit reversed on appeal. The circuit court held that a 
triable issue of fact existed with respect to the question of whether the 
school could reasonably accommodate Wynne.‘ After noting that Wynne 
scored much higher scores on ‘‘practicum’’ examinations, the First 
Circuit stated that Tufts had not met its burden of ‘‘demonstrating that 
its determination that no reasonable way existed to accommodate 
Wynne’s inability to perform adequately on written multiple-choice 
examinations was a reasoned, professional academic judgment, not a 
mere ipse dixit.’’'® 

The First Circuit agreed that the decisions of academic personnel 
deserve deference but held that Section 504 requires courts to scrutinize 
academic decisions to ensure that they do not mask even unintentional 
discrimination against people with disabilities.*5* The court, in essence, 
held that summary judgment in favor of Tufts was inappropriate, 
because Tufts had not shown that multiple-choice tests were so vital 
to its medical school program that it could insist on using such tests 
to the detriment of dyslexic students. 

Subsequently, Tufts again sought summary judgment and submitted 
additional information explaining why it believed that written multiple- 
choice tests offer a better means of evaluating student performance than 
oral or essay examinations. The court held that Tufts had met its burden 
of evaluating alternatives for its current testing format and concluded 
that change was not practical (oral and essay exams were too subjec- 
tive).*5* Further, the court found that Tufts had reasonably accommo- 
dated the plaintiff by allowing him to retake the first-year curriculum, 
which he had previously failed with the provision of accommodations 
such as notetakers, tutors, and typed lectures. Despite those accom- 
modations, plaintiff failed one course. 

The district court’s decision was affirmed on appeal.*** According to 
the Court of Appeals: 


[Tufts] explained why, in the departmental chair’s words, ‘‘the 
multiple choice format provides the fairest way to test the students’ 
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mastery of the subject matter of biochemistry.’’ Tufts likewise 
explained what thought it had given to different methods of testing 
proficiency in biochemistry and why it eschewed alternatives to 
multiple-choice testing, particularly with respect to make-up ex- 
aminations. In so doing, Tufts elaborated upon the unique qualities 
of multiple-choice examinations as they apply to biochemistry and 
offered an exposition of the historical record to show the back- 
ground against which such tests were administered to Wynne.**” 


Although noting that Wynne had presented evidence that at least one 
other medical school and a national testing service occasionally allow 
dyslexic students to test orally in lieu of taking multiple-choice ex- 
aminations, the First Circuit stated: 


[T]he point is not whether a medical school is ‘‘right’’ or ‘‘wrong’’ 
in making program-related decisions. Such absolutes rarely apply 
in the context of subjective decision making, particularly in a 
scholastic setting. The point is that Tufts, after undertaking a 
diligent assessment of the available options, felt itself obligated to 
make ‘‘a professional, academic judgment that [a] reasonable ac- 
commodation [was] simply not available ... .’’1™ 


While the First Circuit initially held that courts should scrutinize 
academic decisions to ensure that they do not mask discrimination 
against students with disabilities, by ultimately refusing to look to 
whether the school’s decision was ‘‘right’’ or ‘‘wrong,’’ the court in 
effect blindly deferred to the administrative decisions. This led to 
‘‘inadvertent’’ discrimination on the basis of disability. If the univers- 
ity’s decision that oral or essay testing was not feasible was in fact 
‘‘wrong,’’ which may have been shown by the fact that other medical 
schools successfully utilized such testing methods, there was no valid 
reason to allow the university to discriminate by refusing to modify its 
testing procedures for a student with a disability. 

Similarly, in Halasz v. University of New England’*® the court de- 
ferred to the decision of university administrators upholding a require- 
ment mandating higher GPAs for students enrolled in the school’s 
special program for students with learning disabilities than for regularly 
matriculated students. The court found that the university had a ‘‘ra- 
tionally justifiable academic reason’’ for its GPA requirements—that 
being that matriculated students had already demonstrated qualification 
for admission in the admissions process, while specially admitted 
students had not demonstrated such qualification. The court also 
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found that the university had reasonably accommodated Halasz because 
it provided him the same accommodations provided other students with 
learning disabilities (such as tutors and untimed testing), although it 
had denied Halasz the specific accommodation he requested (notetak- 
ers).7® 

The Halasz court, like the court in Wynne, may have been a bit too 
quick to defer to the decisions of university personnel. The fact that 
other students with learning disabilities successfully performed in their 
classes using the same accommddations provided Halasz says nothing 
about the individual, unique needs of Halasz. An accommodation that 
meets the needs of some students with learning disabilities will not 
necessarily meet the individual needs of other students with disabilities. 
The court failed, in that regard, to apply the requisite individualized 
inquiry with respect to the accommodations needed by Halasz. 

By way of analogy, suppose a university offers to provide a sign 
language interpreter for a student who is deaf. The student, however, 
has minimal sign language skills and requests a different form of 
accommodation, such as computer-assisted notetaking.’® If the univer- 
sity refuses to provide the student with computer-assisted notetaking 
because other deaf students have successfully matriculated with the 
assistance of a sign language interpreter, the university’s action violates 
both Section 504 and the ADA. The university has failed to apply the 
requisite individualized analysis and to provide accommodations nec- 
essary to effectively assist that particular student. Unfortunately, aca- 
demic personnel (and the courts) are often unschooled in matters 
relating to disability and lack necessary expertise about what constitutes 
effective accommodations for persons with disabilities. In addition, 
nondisabled persons frequently lack the ability to understand the unique 
ramifications that the same disability may have on different individuals. 
Thus, discrimination against persons with disabilities often results from 
stereotypical attitudes rather than from a hostile animus. 

In both Wynne and Halasz, the courts gave substantial deference to 
those universities that stated mere ‘‘rational’’ academic reasons for their 
decisions. Similarly, in Doe v. New York University,’ when holding 
that an individual with a history of mental illness was not qualified 
for medical school, the court held that ‘‘considerable judicial deference 
must be paid to the evaluation made by the institution itself, absent 
proof that its standards and its application of them serve no purpose 
other than to deny an education to handicapped persons.’’** This also 
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implies that any rational basis for the university’s decision will suffice, 
despite the fact that discrimination may result. Also, in Aloia v. New 
York Law School,*** when holding that a student with Central Nervous 
System Metabolic Disorder was not qualified to be a law student because 
his grades had fallen below the requisite GPA, the court simply deferred 
to the school’s judgment regarding its academic standards. The court 
did not require the school to consider whether reasonable accommo- 
dations could have been provided to enable the student to maintain 
the necessary GPA. 

A few courts have been less willing to defer to the decisions of 
academic personnel. In Pushkin v. Regents of the University of Colo- 
rado,'® the court refused to defer to the judgment of university admin- 
istrators that Dr. Pushkin, who had multiple sclerosis, was not qualified 
to serve in the university’s psychiatric residency program. The court 
found that university interviewers focused on stereotypical beliefs about 
the capabilities of persons with multiple sclerosis rather than on Dr. 
Pushkin’s individual capabilities. Similarly, in Lane v. Pena,*® the 
court refused to defer to the judgment of Merchant Marine Academy 
administrators that a cadet who developed diabetes was no longer 
qualified for the Academy. Rather, the court noted that federal law 
requires accommodations to be provided for individuals with disabilities 
and that allowing the cadet to continue in the program would not affect 
the Academy’s program. 

Unfortunately, cases like Pushkin and Lane appear to be in the 
minority. Moreover, Pushkin and Lane involved individuals with phys- 
ical disabilities, whereas the plaintiffs in Wynne, Halasz, Doe and Aloia 
all had mental or learning disabilities.1** Colleges and universities 
appear much less willing to provide accommodations for students with 
mental or learning disabilities, and courts seem to be more apt to defer 
to academic decisionmaking in cases involving students with mental 
or learning disabilities than in cases involving students with physical 
disabilities.’ 

Another situation in which courts may be more willing to apply 
academic deference involves one in which a student or applicant has 
AIDS or tests positive for the HIV virus. In Doe v. Washington Univer- 
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sity,” for example, a university committee learned that Doe was in- 
fected with HIV. The university’s communicable disease control group 
recommended that, due to the risk of transmission of HIV from an 
infected dental student to a patient during performance of invasive 
procedures, Doe should not be permitted to perform invasive proce- 
dures. The faculty then determined that without performing invasive 
procedures the student could not satisfy the dental school’s graduation 
requirements. Ultimately, the student was dismissed from school. The 
court gave great deference to the university’s decision and held that it 
could only be overturned if ‘‘a jury could conclude that there was no 
basis for the decision or that it was motivated by bad faith or ill-will 
unrelated to academic performance.’’?”: The court rejected the plaintiff’s 
argument that the university’s decision was not an academic decision 
appropriate for judicial deference but a ‘‘medical’’ decision. 

While the university’s decision in Doe v. Washington University may 
in fact have been correct, the court’s statement that academic deference 
should be applied to the university’s decision unless there was no basis 
for the decision, or such decision was motivated by ill-will or bad faith, 
is poorly reasoned. Under that standard for applying academic defer- 
ence, colleges and universities are given almost carte blanche to engage 
in discriminatory practices in violation of the ADA and Section 504. A 
postsecondary educational institution can always articulate some rea- 
son, other than ill-will, for any action that has a discriminatory effect. 


CONCLUSION 


The ADA and Section 504 provide comprehensive protection against 
discrimination on the basis of disability in postsecondary educational 
settings. The laws are complex, and, in some regards, confusing. The 
overall purposes of the laws are clear, however. One such purpose is 
to eliminate the barriers that prohibit individuals with disabilities from 
successfully entering and completing postsecondary educational pro- 
grams. To achieve that objective, college and university personnel as 
well as the courts must: (1) look beyond stereotypical images of people 
with disabilities and focus on the individual capabilities of each ap- 
plicant or student with a disability; and (2) be receptive to making 
necessary changes and accommodations to meet the unique needs of 
individual students with disabilities. A new way of thinking is required. 

A blind professor recently told this author of a discussion in which 
he was involved about whether it would be appropriate for a university 
to allow a blind student to take a course in furniture making, which 
required students to use a circular saw. Most members of the discussion 
group, including a visually-impaired student, felt that the student 
should not be permitted to take the course, as he might injure himself 
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when using the saw. The professor was astonished. He operates a 
circular saw all the time, with the assistance of a small wooden block 
that he uses as a guide to prevent injury. The blind student could do 
the same, he explained. Members of the discussion group had followed 
the historical pattern of focusing on the purported limitations of people 
with disabilities rather than on ways to alleviate potential limitations. 
Fortunately the blind professor was able to change their way of thinking. 

Rather than being viewed as requiring that a course of conduct be 
followed in order to shield colleges and universities from liability, the 
ADA should be viewed as a resource to assist students with disabilities 
in becoming integral members of both college life and society as a 
whole. With a little ingenuity almost all physical barriers confronting 
people with disabilities can be removed. Attitudinal barriers, however, 
are much more difficult to eliminate. 
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LELAND WARE* 


INTRODUCTION 


When a man has emerged from slavery, and by the aid of bene- 
ficient legislation has shaken off the inseparable concomitants of 
that state, there must be some stage in the progress of his elevation 
when he takes the rank of a mere citizen, and ceases to be the 
special favorite of the laws, and when his rights as a citizen, or 
a man, are to be protected in the ordinary modes by which other 
men’s rights are protected. 
Civil Rights Cases (1883).? 


Affirmative action has returned to the center of legal and political 
discourse. Opposition to affirmative action has escalated to unprece- 
dented levels. In 1995, the Board of Regents of the University of 
California system voted to eliminate affirmative action in hiring and 
admissions.? During the 1994-95 term, the Supreme Court in Adarand 
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Constructors, Inc. v. Pena’ held that the strict scrutiny standard applies 
to affirmative action programs established by the federal government. 
Inasmuch as the 1989 decision in City of Richmond v. Croson* applied 
strict scrutiny to programs created by state and local governments, 
many observers believe that Adarand sounded the death knell for race- 
conscious remedies. This conclusion may not be entirely warranted, 
but if affirmative action survives this latest onslaught, it will do so on 
a drastically reduced basis. 

Unlike many issues of public policy, affirmative action invokes a 
deep and emotionally-charged response from supporters and opponents. 
Discussions tend to shed far more heat than light. Opponents usually 
proceed from an assumption that affirmative action means the displace- 
ment of qualified white males with less qualified or unqualified mi- 
norities and women. Advocates of affirmative action view the opposition 
as supporters of racial privilege. Because each side approaches the 
discussion with a different set of underlying assumptions, there is 
rarely any direct engagement on the actual issues. 

Many critics of affirmative action take an ahistorical and decontex- 
tualized approach to the issue. They proceed from the ‘‘perpetrator’s 
perspective,’’ which views discriminatory activities through the eyes 
of the privileged majority but fails adequately to consider the injuries 
inflicted on the victims.’ This view is reflected in the majority opinions 
in Croson and Adarand which surmised, among other things, that a 
racial classification is a racial classification regardless of whether it is 
a ‘‘whites only’’ sign outside of a restaurant, or a program which is 
intended to insure the inclusion of the victims of racial exclusion.® 
Advocates of affirmative action consider the conditions resulting from 
discriminatory activities from the victim’s perspective. They believe 
that it is a device which promotes the still unfinished process of 
desegregation. This view is based on persuasive evidence that the 
elimination of formal racial barriers without more tends to perpetuate 
the status quo ante. Some amount of positive effort is needed to break 
down the customs and practices that perpetuate discrimination long 
after the legal barriers have been eliminated and, advocates say, race- 
consciousness is essential to the success of this effort. 

Implicit in the objections to affirmative action is an assumption that 
racial discrimination is something that existed in the past. To the extent 
discrimination exists today, it is isolated and sporadic. Civil rights 
activists, in contrast, believe that racism is deeply woven into the fabric 
of American life. If supporters are correct, much more than affirmative 
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action will be needed to effectively combat the forces of racial privilege. 

There is, of course, an issue of cost. Many believe that the price of 
affirmative action is simply too high. The discrimination that occurred 
in the past was practiced by others. The current generation should not 
have to bear the costs associated with creating opportunities for mi- 
norities and women. From here on we should just play fair.” But this 
view of discrimination would lock the advantages of racial privilege in 
place and grant amnesty to those responsible for an unequal system. It 
would also relegate the victims of historic discrimination to a state of 
permanent disadvantage. 

This article considers the impact of the anti-affirmative action climate 
at colleges and universities. Adarand reflects, at minimum, a profound 
skepticism of affirmative action within the current Supreme Court 
majority. It remains to be seen, however, whether this attitude will 
extend to higher education. This article explores that question focusing 
more on how the courts should deal with challenges to affirmative 
action programs than attempting to predict how they actually will deal 
with them. Part I examines the development of affirmative action 
jurisprudence. Beginning with Board of Regents of the University of 
California v. Bakke® and ending with Adarand, the discussion in this 
section examines the evolution of the Supreme Court’s embrace of the 
perpetrator’s perspective. 

Part II analyzes one of the most recent cases to address affirmative 
action in higher education. In Podberesky v. Kirwan’ the Court of 
Appeals for the Fourth Circuit struck down a race-targeted scholarship 
program after holding that it failed to satisfy a particularly rigorous 
interpretation of strict scrutiny.*° As the discussion in this section 
demonstrates, the Fourth Circuit’s decision is analytically flawed, but 
it is notable for its reflection of the anti-affirmative action attitude that 
has emerged in the courts. Part III] examines Hopwood v. Texas," where 
the Court of Appeals for the Fifth Circuit went even further than the 
Fourth Circuit by rejecting racial diversity as a predicate for affirmative 
action. The final sections of this article consider the future of affirmative 
action in light of changes wrought by Adarand. As will be seen, 
Adarand casts considerable doubt on the continued vitality of affir- 





7. See, e.g., TERRY EASTLAND, ENDING AFFIRMATIVE ACTION: THE CASE FoR COLORBLIND 
Justice (1996); CLint BoLick, THE AFFIRMATIVE ACTION FRAUD: CAN WE RESTORE THE AMER- 
ICAN CiviL RIGHTS VISION? (1996); see also THoMaAsS Ross, Just Stories: How THE LAW 
EMBODIES RACISM AND Bias 45-56 (1996). 

8. 438 U.S. 265, 98 S. Ct. 2733 (1978). The first affirmative action case to reach the 
Supreme Court was not decided on the merits because the claims asserted had become 
moot during the pendency of the appeal. DeFunis v. Odegaard, 416 U.S. 312, 94 S. Ct. 
1704 (1974). 

9. 38 F.3d 147 (4th Cir. 1994). 

10. Id. at 151. 
11. 78 F.3d 932 (5th Cir.), cert. denied, 116 S. Ct. 2581 (1996). 
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mative action, but there are strong legal and policy arguments for its 
continued use. Moreover, since affirmative action in higher education 
is predicated on academic freedom and diversity, values that are unique 
to that environment, the arguments for its survival are even stronger 
there than they are in other contexts. 

The years following the civil rights legislation of the 1960s have 
shown that discrimination and segregation did not end with the elim- 
ination of formal legal barriers. Something more than a simple prohi- 
bition is needed to dismantle the elaborate system of racial hierarchy 
that was established during the era of segregation. The ‘‘color-blind’’ 
approach urged by opponents of affirmative action considerably under- 
estimates the effects of discrimination. Color-blindness will not elimi- 
nate racial disparities because it is grounded on a flawed premise; it 
would treat groups in the same manner while ignoring the subordinate 
position that blacks occupy relative to whites as a result of present and 
past discrimination. The imposition of a color-blind standard in this 
context will operate inevitably to deny equal opportunities to racial 
minorities and will merely perpetuate the privileged status that whites 
occupy. 


I. THE DEVELOPMENT OF AFFIRMATIVE ACTION JURISPRUDENCE 


Cases involving affirmative action have occupied the Supreme Court’s 


attention since 1978, when the first such case was decided.’? Prior to 
the 1989 decision in City of Richmond v. Croson,’* several cases held 
that affirmative action programs were constitutionally permissible, but 
a majority of the Justices could not agree to the applicable analytical 
framework for testing the validity of such measures. Some of the Justices 
argued that racial classifications which are used to remedy the effects 
of discriminatory practices could not be judged by the same standard 
that is used to review classifications which operate to the detriment of 
racial minorities.‘* Others have contended that any racial classification 
is inherently suspect and cannot be upheld in the absence of a com- 
pelling justification. 





12. See Bakke, 438 U.S. 265, 98 S. Ct. 2733 (1978). 

13. 488 U.S. 469, 109 S. Ct. 706 (1989). 

14. See, e.g., Bakke, 438 U.S. at 324-79, 98 S. Ct. at 2765-94 (Brennan, White, 
Marshall & Blackmun, JJ., concurring in the judgment in part and dissenting); Id. at 387- 
402, 98 S. Ct. at 2797-2805 (opinion of Marshall, J.); Id. at 402-08, 98 S. Ct. at 2805-08 
(opinion of Blackmun, J.). 

15. These have included, among others, Justices Warren Burger, William Rehnquist, 
and more recently, Antonin Scalia. In the statutory context, one faction of the Court took 
the position that the anti-discrimination provisions of Title VII of the Civil Rights Act, 
42 U.S.C. § 2000e et seq., did not prohibit employers from developing race-conscious 
hiring and promotion criteria, as long as the employer had an adequate basis for believing 
that minority candidates had been denied equal employment opportunities in the past. 
The opposing group countered that Title VII forbade employers from considering race or 
sex when making any personnel decisions. See, e.g., United Steelworkers of America v. 
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Croson ended the deadlock in 1989, when a majority agreed to apply 
strict scrutiny to affirmative action plans developed by state and local 
governments.’ In 1995, the Croson rationale was extended to the federal 
government in Adarand Constructors, Inc. v. Pena.’” The division 
within the Court mirrored the debate that occurred within academic 
circles. The question was whether the standard that was used to protect 
‘‘discrete and insular’ minorities from the excesses of majoritarian rule 
should apply to policies that were developed to remedy the effects of 
present and past discrimination on a non-individualized basis.** Because 
it took more than a decade for a majority to reach a consensus, it is 
useful to consider the debate that led up to Adarand. 

The first case in which the Supreme Court addressed affirmative 
action, Regents of the University of California v. Bakke,’® involved 
university admissions. In Bakke, an applicant to one of the University 
of California’s medical schools challenged the constitutionality of an 
admissions program which reserved a specified number of the seats in 
the entering class for minority students.?° The debate in Bakke focused 
on whether racial classifications that are intended to assist minority 
groups victimized by historic discrimination should be judged by the 
same standard that was invoked in the 1950s and 60s to strike down 
segregation ordinances.” In a sharply divided opinion, the Supreme 
Court invalidated California’s admissions plan, but a majority endorsed 
in principle the constitutionality of affirmative action.” 

In Bakke the Justices were unusually divided, producing what must 
have been a record number of separate opinions.?* A majority did not 





Weber, 443 U.S. 193, 216-19, 99 S. Ct. 2721, 2734-35 (1979) (Burger, C.J., dissenting); 
Id. at 219-55, 99 S. Ct. at 2735-53 (Rehnquist, J., dissenting, joined by Burger, C.J.); see 
also Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S. 616, 664-68, 
107 S. Ct. 1442, 1468-71 (1987) (Scalia, J., dissenting, joined by Rehnquist, C.J. and 
joined by White, J., in Parts I and II). 

16. Croson, 488 U.S. at 493, 109 S. Ct. at 721. 

17. 115 S. Ct. 2097 (1995). 

18. Strict scrutiny in this context can be traced to United States v. Carolene Products 
Co., 304 U.S. 144, 152, 58 S. Ct. 778, 783-84, n.4 (1938), where the Court declined to 
enquire 

whether prejudice against discrete and insular minorities may be a special 
condition, which tends seriously to curtail the operation of those political 
processes ordinarily to be relied upon to protect minorities, and which may 
call for a correspondingly more searching judicial inquiry. 

19. 438 U.S. 265, 98 S. Ct. 2733 (1978). 

20. Id. at 269, 98 S. Ct. at 2737. 

21. Id. at 287-88, 98 S. Ct. at 2746-47. 

22. Id. at 307, 98 S. Ct. at 2757; Id. at 305-18, 98 S. Ct. at 2756-63 (Powell, J.); Id. 
at 355-79, 98 S. Ct. at 2781-94 (Brennan, White, Marshall & Blackmun, JJ., concurring 
in the judgment in part and dissenting). 

23. Six separate opinions were issued. Justice Powell issued an opinion which was 
joined in part by Justices Brennan, White and Marshall, who also issued a separate joint 
opinion. Id. at 269-320, 98 S. Ct. at 2737-64 (Powell, J.); Id. at 324-79, 98 S. Ct. at 2765- 
94 (Brennan, White, Marshall & Blackmun, JJ., concurring in the judgment in part and 
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agree to the relevant level of review, but in what became the most 
frequently cited opinion, Justice Powell argued that strict scrutiny 
should be applied. Under this approach affirmative action programs 
are required to have a compelling justification, and the means chosen 
must be narrowly tailored to achieving the goals of the program. 
Applying this analysis, Justice Powell found that the elimination of 
racial discrimination would provide an adequate justification for the 
development of an affirmative action program.”* He also believed that 
the University’s goal of attaining student body diversity was ‘‘clearly 
. . . constitutionally permissible.’’?* 

Turning to the second prong of the standard, Justice Powell found 
that reserving certain seats for minority students was not narrowly 
tailored to achieving the goals of the program because non-minority 
applicants were excluded from consideration.”’ Justice Powell argued 
that race could legitimately be a ‘‘plus factor’’ in a multi-component 
selection process, but that an admissions procedure which isolated 
minority students from competition with others deprived non-minority 
candidates of fair consideration.”* Based on this analysis, Justice Powell 
concluded that the University of California’s admissions process was 
flawed because it was not narrowly tailored to achieving the goal of 
student body diversity.” 

After the Bakke decision, the Supreme Court considered challenges 
to affirmative action in a variety of different contexts, but most of the 


cases involved claims of discrimination in employment where the use 
of affirmative action was repeatedly approved.*° 





dissenting). Separate opinions were authored by Justices White, Marshall and Blackmun. 
Id. at 379-87, 98 S. Ct. at 2794-97 (opinion of White, J.); Id. at 387-402, 98 S. Ct. at 
2797-2805 (opinion of Marshall, J.); Id. at 402-08; 98 S. Ct. at 2805-08 (opinion of 
Blackmun, J.). Another opinion was submitted by Justice Stevens, who was joined by 
Chief Justice Burger and Justices Stewart and Rehnquist. Id. at 408-21, 98 S. Ct. 2808- 
15 (Stevens, J., concurring in the judgment in part and dissenting in part, joined by 
Burger, C.J., & Stewart & Rehnquist, JJ.). 

24. Id. at 290-91, 98 S. Ct. at 2748. 

25. 438 U.S. 265, 297-99, 98 S. Ct. 2733, 2751-53 (1978). 

26. Id. at 311, 98 S. Ct. at 2759. 

27. Id. at 319-20, 98 S. Ct. at 2763. 

28. Id. at 317, 98 S. Ct. at 2762. 

29. Id. at 319-20, 98 S. Ct. at 2763. 

30. This group included voluntary affirmative action programs, court-ordered pro- 
grams, and those resulting from consent decrees. In the case of hiring decisions, the 
Court held in United Steelworkers of America v. Weber, 443 U.S. 193, 99 S. Ct. 2721 
(1979), that a voluntary affirmative action program, which designated a specified number 
of training positions for black employees, did not violate Title VII’s prohibition against 
discrimination in employment. Several years later, the Court approved voluntary programs 
established by governmental employers when it held that sex could be legitimately used 
as a plus factor in a multi-faceted promotion process. Johnson v. Transportation Agency, 
480 U.S. 616, 107 S. Ct. 1442 (1987). In Sheet Metal Workers’ Int’] Ass’n v. EEOC, 478 
U.S. 421, 106 S. Ct. 3019 (1986), the Supreme Court sustained a lower court’s decision 
which required a labor union to admit specific percentages of minority workers after the 
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The third setting in which the Court has addressed challenges to 
race-conscious remedial programs involved government procurement 
practices. The first of these, Fullilove v. Klutznick,** involved a con- 
stitutional challenge to a federal public works statute which required 
ten percent of the funds expended to be reserved for minority business 
enterprises.*? When the case reached the Supreme Court, Chief Justice 
Burger’s plurality opinion applied something less than strict scrutiny, 
an approach which reflected both a policy of judicial deference to 
Congress and a view that race-conscious remedial programs were not 
the same as invidious classifications.** This consisted of an inquiry into 
whether the objectives of the federal legislation were within Congress’ 
powers and, if so, whether the use of racial and ethnic criteria was a 
permissible means of achieving the objectives of the legislation.** De- 
spite a lack of consensus on the applicable level of scrutiny, the 
constitutionality of federal affirmative action programs was endorsed 
by the majority. 

After Fullilove, the Supreme Court was not confronted with affir- 
mative action in a procurement setting until City of Richmond v. 
Croson*®* was decided in 1989. In the years following Fullilove, scores 





defendants were found guilty of engaging in discriminatory selection practices and 
repeatedly failing to comply with orders requiring them to abandon their unlawful 
conduct. The Supreme Court also approved negotiated consent decrees which included 
numerical hiring and promotional goals that benefitted minority workers who were not 
themselves the victims of the employer’s discriminatory conduct. Local Number 93, Int’! 
Ass’n of Firefighters v. City of Cleveland, 478 U.S. 501, 106 S. Ct. 3063 (1986); United 
States v. Paradise, 480 U.S. 149, 107 S. Ct. 1053 (1987). In Firefighters Local Union No. 
1784 v. Stotts, 467 U.S. 561, 104 S. Ct. 2576 (1984), the Court held that a consent decree 
which created temporary hiring and promotion preferences for minority employees but 
did not address layoff procedures could not be construed to require the retention of 
minority workers at a time when non-minority employees were being terminated. In a 
later decision, the Court struck down a collective bargaining agreement which required 
the retention of probationary, minority teachers when tenured, non-minority teachers 
were being laid off. Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 106 S. Ct. 1842 
(1986). 

31. 448 U.S. 448, 100 S. Ct. 2758 (1980). 

32. Id. at 473, 100 S. Ct. at 2772. 

33. Id. at 454, 100 S. Ct. at 2762. 

34. Id. at 473, 100 S. Ct. at 2772. Applying this standard, Chief Justice Burger found 
that government-sponsored affirmative action was a permissible exercise of congressional 
authority. Addressing the first aspect of the standard, Chief Justice Burger found that the 
Constitution grants broad spending. powers to Congress. Under this authority, Congress 
could legitimately condition federal funds on the recipient’s compliance with federal 
policies. Chief Justice Burger also found that under its power to regulate commerce, 
Congress could act to prevent federal contractors from hampering minority access to 
contracting opportunities. Chief Justice Burger then considered whether the use of racial 
criteria was a permissible means of achieving the goals of the Public Works Employment 
Act, 42 U.S.C. §§ 6701-10 (1994). He found that since the waiver provisions of the 
statute were available to prevent awards that did not carry out the objectives of the 
legislation, the means chosen were narrowly tailored to effectuate the goals of the Act. 

35. 488 U.S. 469, 109 S. Ct. 706 (1989). 








50 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 1 


of state and local governments established minority ‘‘set-aside’’ pro- 
grams that were premised on an assumption that state and local gov- 
ernments could act to eliminate discrimination in governmental 
contracting programs. In Croson, however, the Supreme Court struck 
down an ordinance which required thirty percent of Richmond, Virgi- 
nia’s construction contracts to be reserved for minority contractors.*® 
The Court found that the ordinance discriminated against non-minori- 
ties in violation of the Equal Protection Clause of the Fourteenth 
Amendment.” The most significant development in Croson was that a 
majority agreed, for the first time, to apply strict scrutiny to an affir- 
mative action program.** This development was a significant change in 
the direction of Equal Protection jurisprudence. The Court placed re- 
medial programs on the same analytical foundation as segregation 
statutes. A classification is a classification, it found, irrespective of 
whether, to paraphrase the dissent in Adarand, it is a welcome mat or 
a ‘‘no trespassing’ sign.*® Croson was denounced widely as a major 
setback by civil rights advocates, but it did not seem at the time to 
signal the end of affirmative action.” 

One year after Croson, the Supreme Court revisited affirmative action 
in a case involving the award of broadcast licenses. Metro Broadcasting 
v. FCC* involved a challenge to two separate FCC policies which were 
designed to encourage minority ownership of broadcasting licenses.*? 
When the case reached the Supreme Court, Justice Brennan, speaking 


for the majority in one of his last opinions, reaffirmed the holding in 
Fullilove that strict scrutiny did not apply to race-conscious remedial 
programs created by Congress.** Referring to the reasoning of Croson, 
the majority in Metro Broadcasting held that unlike state or local 
governments, Congress is authorized by the Enforcement Clause of the 
Fourteenth Amendment to act to eliminate the present effects of past 
discrimination.** Thus, the Croson analysis did not apply. Under the 





36. Id. at 511, 109 S. Ct. at 731. 

37. Id. at 492, 109 S. Ct. at 720. 

38. Id. at 493, 100 S. Ct. at 721. 

39. Adarand, 115 S. Ct. at 2121 (Stevens, J., dissenting). 

40. See, e.g., Kathleen M. Sullivan, City of Richmond v. Croson Co.: The Backlash 
Against Affirmative Action, 64 TuL. L. Rev. 1609 (1990); Girardeau A. Spann, Affirmative 
Action and Discrimination, 39 How. L. J. 1 (1995); T. Alexander Aleinikoff, A Case for 
Race Consciousness, 91 CoLuM. L. REv. 1060 (1991); Cheryl I. Harris, Whiteness as 
Property, 106 Harv. L. Rev. 1707 (1993). 

41. 497 U.S. 547, 110 S. Ct. 2997 (1990), overruled by Adarand Constructors, Inc. 
v. Pena, 115 S. Ct. 2097 (1995). 

42. Id. at 553-58, 110 S. Ct. at 3003-05. Under one policy, the FCC treated minority 
ownership and management as a plus factor during hearings that were held to determine 
the award of new broadcasting licenses. Under the second policy, the FCC allowed 
licenses to be transferred to minority-owned business enterprises without a competitive 
hearing. Both policies were adopted to encourage minority ownership of broadcasting 
facilities. 

43. Id. at 563-66, 110 S. Ct. at 3008-09. 

44. Id. 
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more relaxed standard that was employed, the majority considered 
whether the regulations served an important governmental interest and, 
if so, whether the means chosen were substantially related to achieving 
the government’s objective.** In Metro Broadcasting, the governmental 
interest was diversity of ownership.** Because of the scarcity of broad- 
cast frequencies, the FCC has long encouraged the widest possible 
dissemination of information from a broad range of diverse sources. 
The FCC determined, and the majority agreed, that minority ownership 
of broadcasting stations advanced this important governmental inter- 
est.*” 

After considering the second prong of the analysis, the Court found 
that the minority ownership policies were substantially related to 
achieving a legitimate governmental interest.**® The FCC had found that 
there was an empirical nexus between minority ownership and broad- 
cast diversity. The majority held that this determination had been 
properly made and should not be second-guessed by the courts.*® Thus, 
the FCC’s policies, which encouraged minority ownership of broad- 
casting facilities, were found to be constitutionally permissible.*° 

In the most recent case which directly addressed affirmative action, 
the Supreme Court issued a decision which drastically reduced the 
federal government’s ability to engage in affirmative action. In Adarand 
Constructors, Inc. v. Pena,*! the Supreme Court held that strict scrutiny 
applies to affirmative action programs established by the federal gov- 
ernment.®? Reversing Metro Broadcasting on this point, and rejecting a 
critical distinction made in Croson,* the majority in Adarand found 
that there is no analytical difference between affirmative action pro- 
grams established by the federal government and those adopted by state 
or local governments.™ 

The circumstances which led to the Adarand decision arose from a 
dispute over a subcontract for the installation of guard rails.5> Adarand 
failed to receive the contract based on a provision of the Small Business 
Act (‘‘SBA’’) which established a government-wide goal of awarding 
at least five percent of all prime contracts and subcontracts to small 
business concerns controlled by ‘‘socially and economically disadvan- 
taged individuals.’’** Under the SBA’s regulations, racial minorities 





45. Id. at 564-65, 110 S. Ct. at 3008-09. 

46. Id. at 566, 110 S. Ct. at 3009. 

47. 497 U.S. 547, 566, 110 S. Ct. 2997, 3009 (1990), overruled by Adarand Construc- 
tors, Inc. v. Pena, 115 S. Ct. 2097 (1995). 

48. Id. at 569, 110 S. Ct. at 3011. 

49. Id. 

50. Id. at 596, 110 S. Ct. at 3026. 

51. 115 S. Ct. 2097 (1995). 

52. Id. at 2112. 

53. See City of Richmond v. Croson, 488 U.S. 469, 491, 109 S. Ct. 706, 720 (1989). 

54. Adarand, 115 S. Ct. at 2112-13. 

55. Id. at 2102. 

56. Id. 
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were presumed to be socially and economically disadvantaged, but the 
presumption could be rebutted if a third party came forward with 
evidence that the minority owner was not, in fact, socially or econom- 
ically disadvantaged.°*’ 

After failing to receive the contract, Adarand filed a civil action 
which claimed that the program violated his right to equal protection. 
When the case reached the Supreme Court, the majority extended the 
Croson rationale to the federal government and held that the Due 
Process Clause of the Fifth Amendment creates a right to equal protec- 
tion that is coterminous with the protections established by the Four- 
teenth Amendment.®® The majority in Adarand also found that the 
standard of review for federal actions should not be ‘‘dependent on the 
race of those burdened or benefitted by a particular classification.’’® 

Speaking for the majority, Justice O’Connor acknowledged that the 
Court had experienced difficulty in reaching a consensus concerning 
the relevant standard of review. Nevertheless, she managed to infer 
from years of disagreement three guiding principles. These included: 
(1) ‘‘skepticism: any preference based on racial or ethnic criteria must 
necessarily receive a searching examination’’;® (2) ‘‘consistency: [t]he 
standard of review under the Equal Protection Clause is not dependent 
on the race of those burdened or benefitted by the classification’’;** and 
(3) ‘‘congruence: equal protection analysis under the Fifth Amendment 
is the same as that under the Fourteenth Amendment.’’* Based on 


these considerations, the majority held that ‘‘federal racial classifica- 
tions, like those of a state, must serve a compelling governmental 
interest and must be narrowly tailored to further that interest.’’* 
After holding that strict scrutiny applies to any racial classification 
created by the federal government, Justice O’Connor’s opinion empha- 
sized that “‘strict in theory’’ is not necessarily ‘‘fatal in fact.’’®* Citing 





57. Id. at 2103. The program pursuant to which the contract was awarded in Adarand 
was created by the Surface Transportation and Uniform Relocation Assistance Act of 
1987. Pub. L. 100-17, 101 Stat 132. This legislation established a 10% participation goal 
for socially and economically disadvantaged businesses, and it adopted the SBA’s criteria 
for determining whether the owners of a particular business enterprise are socially and 
economically disadvantaged. 

58. 115 S. Ct. at 2104. 

59. Id. at 2111. 

60. 

61. 

62. 

63. 

64. Id. at 2117. The original premise of strict scrutiny, the protection of ‘‘discrete 
and insular minorities’ from the excesses of majoritarian government, seems completely 
lost here. See United States v. Carolene Products, 304 U.S. 144, 152, 58 S. Ct. 778, 783, 
n.4 (1938). Justice O’Connor seemed to recognize this problem in Croson when she 
suggested that white contractors had to be protected from the Richmond City Council in 
which African-Americans were the majority. City of Richmond v. Croson, 488 U.S. 469, 
495, 109 S. Ct. 706, 722 (1989). 

65. Adarand, 115 S. Ct. at 2117. 
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an example of race-conscious hiring to eliminate discrimination in the 
Alabama Highway Patrol, Justice O’Connor observed that ‘‘[w]hen race- 
based action is necessary to further a compelling interest, such action 
is within constitutional constraints if it satisfies the ‘narrowly tailoring’ 
test this Court has set out in previous cases.’ 

What this means for affirmative action programs established by the 
federal government is not entirely clear. Affirmative action will be 
scaled back dramatically, but it is still permissible. Each federal affir- 
mative action program will have to be re-evaluated in light of the new 
standard established by Adarand. If programs were predicated on a 
congressional finding of discrimination, there would be a ‘‘compelling 
justification’’ for the adoption of race-conscious remedial measures. The 
narrowly tailoring requirement is more problematic. To the extent 
federal programs involve arbitrary numerical goals, they would not 
satisfy this prong of strict scrutiny. Narrowly tailoring requires, at a 
minimum, consideration of the efficacy of race-neutral alternatives and 
the identification of goals that are tied to the availability of minorities 
who would benefit from the program.” 

It is in this second prong of strict scrutiny analysis where federal 
programs are most vulnerable. Whether a particular program can survive 
depends on whether there is a finding of discrimination. If there is an 
adequate evidentiary basis for such a finding, whether the program is 
narrowly tailored will depend upon the design of the individual pro- 
gram and the relationship of any numerical goals to the population 
served. Adarand also leaves open the question that is most important 
to institutions of higher education—whether the goal of promoting 
diversity in an academic setting constitutes a sufficiently compelling 
justification to satisfy strict scrutiny.” 





66. Id. (citing United States v. Paradise, 480 U.S. 149, 107 S. Ct. 1053 (1987)). 

67. The 30% goal in Croson was struck down because it was not tied to the percentage 
of minority contractors in the Richmond area. 

68. The literature analyzing affirmative action issues is voluminous. Some of the 
commentary that considers affirmative action in higher education includes: Diane E. 
Baylor, The Three Rs of Faculty Affirmative Action Programs in Public Schools: Race, 
Reverse Discrimination, and the Rehnquist Court, 1991 U. Cui. LEGAL F. 231 (1991) 
(making a strong diversity argument); Cheryl E. Amana, Recruitment and Retention of 
the African-American Law Student, 19 N.C. CENT. L. J. 207 (1991) (calling for admissions 
procedures beyond the present GPA and LSAT requirements in order to reach the goal 
of adequate minority representation); Duncan Kennedy, A Cultural Pluralist Case For 
Affirmative Action in Legal Academia, 1990 Duke L. J. 705 (1990) (arguing pro quota 
and diversity); Paul D. Carrington, Diversity!, 1992 Ura L. REv. 1105 (1992) (examining 
the arguments in favor of and against); J. Clifton Fleming, Jr., Thoughts on Pursuing 
Diversity in Legal Education for Pedagogical Rather than Political or Compensatory 
Reasons: A Review Essay on Stephen L. Carter’s ‘Reflections of an Affirmative Action 
Baby’, 36 How. L. J. 291 (1993) (attacking Carter’s anti-affirmative action stance in light 
of the success that Carter has enjoyed); Thomas J. Ginger, Affirmative Action: Answer 
for Law Schools, 28 How. L. J. 701 (1985) (making an economic argument for voluntary 
affirmative action based on a decline in admissions at law schools); Leslie G. Espinoza, 
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II. RACE-TARGETED SCHOLARSHIPS: PODBERESKY V. KIRWAN 


One of the most recent battles in the war over affirmative action in 
higher education took place in Podberesky v. Kirwan.® This case 
involved a challenge to a minority scholarship program developed by 
the University of Maryland.” The Banneker program established merit- 
based scholarships which were designed to attract high achieving 
African-American students to the University of Maryland.” The program 
was implemented during the late 1970s as part of a decades-long and 
largely unsuccessful desegregation effort.”? Beginning in 1968, after an 
enforcement proceeding was initiated by the Department of Health, 
Education and Welfare, the University submitted a series of proposals 
which were designed to terminate the institution’s single-race status.” 
After a number of race-neutral measures proved unsuccessful over a 
ten-year period, the University stepped up its efforts to attract African- 
American students.” The Banneker program was the centerpiece of that 
effort. Daniel Podberesky filed suit in 1987 claiming that the race- 
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exclusive eligibility requirements violated the Equal Protection Clause 
of the Fourteenth Amendment.’® 


A. Race Discrimination at the University of Maryland 


The Banneker program was implemented to eliminate the lingering 
effects of a segregated educational system. The history of official dis- 
crimination against African-Americans by the State of Maryland’s ed- 
ucational institutions is long and well-documented. Like other southern 
and border states, during the early decades of the twentieth century, 
Maryland established a separate educational system for black students 
that was neglected, underfunded and demonstrably inferior to the 
schools that were established for white students.”® 

This policy was first challenged during the mid-1930s, after the 
National Association for the Advancement of Colored People (‘‘NAACP’’) 
embarked on a long-range, carefully-orchestrated litigation campaign 
which eventually led to the Supreme Court’s decision in Brown v. 
Board of Education.” Prior to confronting the Plessy”* doctrine directly, 
the NAACP first sought to undermine the separate but equal policy by 
challenging the failure of states operating segregated, postsecondary 
institutions to provide educational facilities for black students that were 
physically and otherwise equal to those established for white students.” 
One of the earliest of the ‘‘equalization cases,’’ Pearson v. Murray,®° 
involved the law school of the University of Maryland. When Pearson 
reached the Maryland Supreme Court, that court affirmed a trial court’s 
ruling requiring the University to admit a black student because the 
state had failed to provide any graduate training opportunities for 
minority students.* 

The decision in Pearson did not result in the abandonment of Mary- 
land’s segregation policies. After Brown was decided in 1954, Maryland 
eliminated its official ‘‘whites only’’ policy, but it established new 
admission requirements, including standardized examinations, which 
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operated to exclude black students.*? In 1968, fourteen years after the 
Brown decision, the Department of Health, Education and Welfare’s 
Office of Civil Rights (‘‘OCR’’) commenced efforts to require Maryland 
to integrate its still segregated institutions of higher learning.®* Various 
plans were submitted over the years including one which was submitted 
in 1985. The 1985 plan relied heavily on the Banneker scholarships to 
enhance the enrollment of African-American students. As the district 
court noted in Podberesky, ‘‘[i]t was only in the late 1970s, with the 
advent of the Banneker program, that UMCP finally began to take 
meaningful steps toward integrating its campus.’’® The district court 
also found that the University of Maryland did not make any genuine 
progress towards the elimination of its single race status until the late 
1980s.* 

After a half century of formal, de jure segregation, and thirty years 
of de facto segregation, Podberesky filed a civil action which claimed 
that the University was unlawfully discriminating in favor of black 
students.*” Despite the decades of post-Brown segregation, the Fourth 
Circuit was unable to find a ‘‘strong evidentiary basis for concluding 
that remedial action was necessary.’’®* 


B. Proceedings in the District Court 


At the conclusion of Podberesky’s initial proceeding in district court, 
a summary judgment was entered in favor of the University of Mary- 
land.**° On an appeal, the Fourth Circuit reversed the trial court based 
on its determination that there were inadequate findings concerning 
the present effects of past discrimination.°° On remand, the district 
court re-evaluated the case in light of the Court of Appeals’ instruc- 
tions.*: This time the trial court made a number of findings of fact 
relying on, among other things, a 1993 Decision and Report issued by 
the University of Maryland that reflected the justifiability of continuing 
the Banneker program.*? Applying strict scrutiny, the trial court con- 
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sidered whether there was a compelling justification for the scholarship 
program, and if so, whether it was narrowly tailored to the goal of 
eliminating the vestiges of past discrimination.” 


1. Application of the Strict Scrutiny Standard 


Regarding the first prong of the standard, whether there was a 
compelling justification for a race-conscious program, the trial court 
relied on Croson to conclude that the elimination of discrimination 
practiced by the University of Maryland was an adequate basis upon 
which to justify the creation of an affirmative action program.” As to 
the quantum of proof required, the trial court held that ‘‘‘strong’ 
evidence of ‘some’ present effects’? of racial discrimination was a 
sufficient evidentiary foundation.® It found the following vestiges of 
de jure discrimination: (1) a reputation of discrimination within the 
African-American community; (2) underrepresentation of African-Amer- 
icans in the student body; (3) a disproportionately high attrition rate 
among African-American students; and (4) a hostile racial environ- 
ment. 

After finding ‘‘strong evidence’’ of vestiges of past discrimination, 
the trial court turned its attention to determining whether the program 
was narrowly tailored to achieving the goal of enhancing minority 
enrollment.” To satisfy this element of the standard, the court applied 
an analytical framework established in United States v. Paradise.® 
Under this standard, courts are required to examine: (1) the necessity 
for the relief and the efficacy of alternative remedies; (2) the flexibility 
and duration of the program; (3) the relationship of the minority 
enrollment goals to the pool of potential minority applicants; and (4) 
the impact of the program on non-minority students. Applying this 
formula, the trial court found that the Banneker program was effective 
because it attracted high-achieving black students who were likely to 
graduate. These graduates, the court believed, would create a base of 
supportive alumni, combat racial stereotypes, and provide mentors and 
role models for other black students.’ 

Turning to the availability of race-neutral alternatives, the court 
evaluated the efficacy of merit-based and need-based scholarships.” 
The evidence showed that merit scholarships had not attracted an 
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appreciable number of black students. Likewise, need-based scholar- 
ships had not attracted enough high-achieving black students, who 
often came from middle-class families. The court held that the Banneker 
program was flexible because it was monitored and reviewed every 
three years.‘ The goals established by the program were reasonable 
because they were based on the percentage of African-American high 
school graduates who were expected to enroll in college.’* The court 
also found that the impact on non-minority students was negligible 
since the Banneker program did not impair their enrollment opportu- 
nities, nor did it prove costly’* or foreclose them from other scholar- 
ships and financial assistance. Based on these findings, the trial court 
found that the scholarship program was constitutionally permissible.’ 


C. The Fourth Circuit’s Decision 


When the case reached the Court of Appeals, it reviewed the evidence 
and reached an entirely different result. As a threshold matter, the 
Court of Appeals disagreed with the trial court’s approach to strict 
scrutiny.*” It believed that rather than determining whether there was 
‘‘strong evidence’’ of the effects of past discrimination, the trial court 
should have ascertained whether current conditions were caused by 
past discrimination and, if so, whether the discriminatory practices 
justified a race-conscious remedy.’ Under this more exacting interpre- 
tation of strict scrutiny, a causation requirement was added to the 
plaintiff's burden of proof. The University was obligated to identify a 
causal nexus between racially-discriminatory practices that occurred in 
the past and conditions that existed at the time the litigation was filed. 
This apparently means that even if pervasive evidence of discriminatory 
practices is found, race-conscious remedial measures would not be 
justified unless these conditions can be traced directly to practices that 
originated in a state’s de jure system of segregation.” 

Applying this heightened evidentiary burden, the appellate court 
held that a causal nexus between the existing discriminatory practices 
and the University’s de jure history had not been shown.” The trial 
court’s finding that the University had a poor reputation in the African- 
American community was accorded very little weight by the appellate 
court. It also said that the fact that the University was widely known 
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to have discriminated in the past was not a factor upon which the trial 
court should have relied. In the Fourth Circuit’s view, events that 
occurred in the distant past did not necessarily bear a proximate 
relationship to current practices." 

Testimony presented by several students concerning a hostile racial 
environment was also discounted.'!? The Court of Appeals believed that 
while the activities identified may have created hostile circumstances, 
this condition was not necessarily the product of de jure discrimina- 
tion.** The court speculated that the racial climate may have reflected 
‘‘societal’’ discrimination rather than vestiges of institutional discrim- 
ination that began at some point in the past.‘ The requisite causal 
nexus was not shown, the court found, even though it was undisputed 
that the University had only begun to correct its discriminatory practices 
in the late 1980s. 

In addition to finding a hostile racial climate, the trial court found 
a disproportionate attrition rate among African-American students.’ 
The Fourth Circuit disagreed with this conclusion after deciding that 
the district court had not made the proper statistical comparisons to 
reach this conclusion.’** To determine whether there was a statistically 
significant disparity between black and white attrition rates, the Fourth 
Circuit said that a comparison should have been made using the 
percentage of black college-bound high school graduates within the 
state and the percentage of African-American students in the Univers- 
ity’s freshman class.1?” 

Podberesky also argued that the reference pool of black students 
should have been limited to graduating seniors who had a 2.0 grade 
point average (‘‘GPA’’) and a combined SAT score of 650.1% The 
University submitted affidavits stating that there was no minimum grade 
point average or SAT score required for admission to the University.*® 
Relying on the University’s evidence, the trial court identified the 
percentage of African-American graduating seniors in the state (27.1% 
of all graduates); the percentage of African-American students taking 
the SAT (22% of the total number of test-takers in Maryland); the 
percentage of black students whose high school courses satisfied the 
University’s preparatory requirements (17.9% of all Maryland students 
who satisfied the University’s requirements); and the percentage of 
black students who scored above 270 on the verbal component of the 
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SAT (19% of all test-takers in the State of Maryland).’2° The district 
court then compared these percentages to the percentage of African- 
American freshmen at the University of Maryland (13%) and concluded 
that under any of these measures, there was a gross statistical disparity 
between the percentage of African-American students eligible for ad- 
mission and the percentage of students who actually enrolled.'?* 

The Court of Appeals disagreed with this approach and held that a 
comparison should have been made using the lowest SAT scores and 
GPAs achieved by students admitted to Maryland during the years in 
question.’22 The Fourth Circuit believed that this sort of comparison 
might have reduced the disparity between the percentage of African- 
American students eligible for admission and the percentage who ac- 
tually enrolled.'?° 

The district court also found that there was a disproportionately high 
attrition rate among African-American students.’** Podberesky argued 
that since the attrition rate at Maryland was the same as the attrition 
rate at institutions without a history of de jure segregation, the drop- 
out rates at Maryland could not have been a vestige of de jure segre- 
gation.’?> The trial court rejected Podberesky’s argument on the grounds 
that the institutions used in the comparisons practiced de facto segre- 
gation and were, in many respects, as discriminatory as the University 
of Maryland.'#° The Court of Appeals concluded that on this issue, 
there was a factual dispute which precluded the entry of summary 
judgment.?” 


1. The Scholarship Program was Not Narrowly Tailored 


After rejecting the trial court’s findings concerning the presence of 
vestiges of a discriminatory system, the Fourth Circuit considered 
whether the scholarship program was narrowly tailored to achieving 
the goal of eliminating discrimination and enhancing minority enroll- 
ment.'”° The court concluded that limiting eligibility to high-achieving 
black students did not address the problem of low retention and 
graduation rates. ?° ‘‘High achievers,’’ it found, ‘‘whether African-Amer- 
ican or not, are not the group against which the University discrimi- 
nated in the past.’’%° 

In addition to finding an improper target group for the scholarships, 
the Fourth Circuit faulted the University for including out-of-state 
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residents in the Banneker program at the expense of Maryland resi- 
dents.'*? The class of individuals benefitted was thus over-inclusive.**? 
The University should have limited the scholarships to Maryland resi- 
dents since there was no evidence that the University had discriminated 
against students who resided beyond the state’s borders.*** 

The Court of Appeals also held that the reference pool for determining 
underrepresentation was ‘‘arbitrary,’’ because it analyzed admission 
criteria item-by-item rather than in combination.’** The court believed 
that if minimum SAT scores and GPAs were applied, the percentage 
of African-American students eligible for admission might have been 
lower. The court also found that the reference pool was flawed because 
it did not account for: black students who did not apply to any college; 
students who elected to limit their applications to out-of-state colleges; 
students who chose to postpone attendance at four-year institutions; 
and students who applied only to historically black institutions.** If 
these students were included, the percentage of black students in the 
comparison group might have been higher.*** This would have reduced 
the size of the disparity between black and white students at the 
University of Maryland.**’ 

The trial court considered the efficacy of race-neutral alternatives to 
the Banneker program and found that there were no other means which 
would satisfy the state’s objective of ameliorating its history of discrim- 
inatory practices.*** The Fourth Circuit disagreed and held that the 
race-targeted scholarships bore no demonstrable relationship to the low 
retention rates for black students.'*° 

Viewing the University’s justifications as a whole, the Fourth Circuit 
concluded that the Banneker program did not have a compelling jus- 
tification, nor was it narrowly tailored to achieving the University’s 
goal of eliminating the present effects of past discrimination. The court 
also found that while there were disputed factual issues with respect 
to whether there was an adequate evidentiary basis for finding vestiges 
of past discrimination, the University’s failure to narrowly tailor the 
remedy warranted the entry of a judgment for Podberesky.’”° 


2. The Fourth Circuit’s Rejection of the Evidence of Vestiges of 
Discrimination 


The Fourth Circuit’s finding concerning the non-existence of vestiges 
of discrimination considerably underestimates the impact of nearly a 
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century of egregious discriminatory practices. The University of Mar- 
yland followed an official policy of racial segregation prior to 1954. 
During that time, the facilities that were maintained for black students 
were demonstrably inferior or nonexistent.’*? After 1954, the University 
practiced de facto discrimination until the late 1960s when the OCR 
began its decades-long effort to persuade the University to desegregate 
its institutions.’** The district court made an unrefuted finding that the 
University did not make any serious desegregation efforts until the late 
1970s and made no significant progress towards that goal until the late 
1980s.*** 

The district court identified pervasive evidence of a reputation of 
discrimination within the African-American community. This repu- 
tation discouraged black students from seeking admission to the Uni- 
versity.**° This finding was not refuted by the Fourth Circuit, but that 
court chose instead to disregard what the African-American community 
believed. A reputation, of course, takes years to establish and cannot 
be changed overnight. More important, the reputation for discrimina- 
tion discouraged black students from seeking admission to the Univer- 
sity of Maryland. Even if the reputation was not warranted by current 
events, it still operated to undermine minority enrollment. 

The Court of Appeals’ analysis of the University’s reputation reflects 
what Professor Alan Freeman has identified as the ‘‘perpetrator’s per- 
spective.’’'*” This is the dominant voice in judicial review of civil rights 
issues.’*® Analysis which proceeds from this premise views discrimi- 
natory activities from the perspective of the privileged majority but fails 
to account for the consequences of the conduct on the victim. The 
“‘victim perspective,’’ in contrast, focuses on the conditions resulting 
from discriminatory practices.° This is rarely discernible in legal 
opinions. In this case, the University’s reputation for discrimination 
was dismissed with the off-hand comment that ‘‘as long as there are 
people who have access to history books, there will be programs such 
as [the Banneker scholarships].’’**° However, the evidence presented to 
the trial court indicated that the discrimination was far more than the 
sort of ancient history that the Fourth Circuit’s characterization sug- 
gests. The perception within the African-American community was 
based on opinions formed by individuals who had observed the Uni- 
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versity over several years. This influenced the choices made by poten- 
tial students. 

When a prospective freshman is making a choice among several 
institutions, one important consideration is likely to be whether the 
institution maintains a pleasant and nurturing environment that is 
conducive to contemplation and study. In the case of African-American 
students, this process includes, unfortunately, consideration of whether 
the experience will include hostile confrontations. When there are a 
number of choices available, an institution with a reputation for iso- 
lation or racial hostility will often be avoided. The Court of Appeals 
was unwilling to make this connection since its embrace of the per- 
petrator’s perspective led it to regard the opinions of African-Americans 
to be unimportant. An African-American high school senior is in an 
entirely different position. Such an individual is likely to attach con- 
siderable weight to a reputation of racial hostility. The University was 
obligated to take steps to dispel the perception of discrimination. The 
presence of a visible group of high-achieving African-American students 
was an effective means of altering the institution’s negative reputation 
in the African-American community. 

In addition to establishing a reputation for historic discrimination, 
the University submitted evidence of a hostile racial environment. The 
Court of Appeals did not dispute this finding. Rather, it attributed the 
hostile environment to general, ‘‘societal discrimination,’’ which was 
not necessarily the result of past discrimination.‘ This finding mis- 
construes what was meant by ‘“‘societal discrimination’’ in the prece- 
dents on which the court relied, and it fails to appreciate the injuries 
inflicted by a racially hostile environment. In Regents of the University 
of California v. Bakke,**? and Wygant v. Jackson Board of Education,*™* 
the plurality opinions argued that some showing of prior discrimination 
must be made to justify the adoption of race-conscious remedies. In 
doing so, they emphasized that ‘‘[s]ocietal discrimination without more 
. .. [is] too amorphous a basis for imposing a racially-classified rem- 
edy’’.*5* This means that ‘‘societal’’ discrimination by itself does not 
justify establishing an affirmative action program. Such a program is 
only justified when an institution is seeking to remedy its own discrim- 
inatory practices. 

Here, of course, there was far more than mere ‘“‘societal discrimina- 
tion.’’ The discrimination in this case was documented by a long history 
of de jure and de facto segregation, as well as by numerous episodes 
of racial hostility during more recent times. Thus, the justification for 
the remedial program was predicated on discrimination practiced by 
the University itself. Furthermore, to disconnect the racial climate in 
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the late 1980s from nearly a century of de facto and de jure segregation 
ignores the evidence that the University presented and accords more 
weight to speculation than to concrete evidence. Here again, the per- 
petrator’s perspective cabined the court’s ability to analyze what actu- 
ally happened. As Professor Freeman explains, ‘‘[f]rom the perpetrator’s 
perspective, the goal of anti-discrimination law is to apply abstract and 
timeless norms, unsullied by history or social reality.’’**> This is pre- 
cisely what happened here. The Fourth Circuit decontextualized the 
discriminatory climate at Maryland and relegated discrimination to 
history texts. 

It is important to note, moreover, that a hostile environment is a 
particularly intrusive form of discrimination which does not exist when 
there are isolated confrontations. To create a hostile environment, the 
incidents must be so pervasive that they taint the learning environment 
and interfere with the efforts of minority students to pursue their 
studies. These were the extraordinary circumstances that existed in this 
case. United States v. Fordice requires institutions in former de jure 
states to take steps beyond race-neutral admissions policies to eliminate 
the remnants of segregation.*** The University of Maryland could not 
stand by idly and allow these conditions to fester. It had an affirmative 
duty to eliminate all vestiges of discrimination. It could not, under 


Fordice, rely solely on race-neutral measures which had proven inef- 
fective. 


3. The Analysis of the Statistical Comparisons 


The Court of Appeals’ discussion of the comparisons used to deter- 
mine underrepresentation was analytically flawed. Statistical compari- 
sons have long been used in employment discrimination cases .to 
ascertain whether an employer has engaged in racially discriminatory 
hiring practices.**’ If there is a statistically significant disparity between 
minority employees in an employer’s workforce and minorities in the 
relevant labor pool, a fact-finder can reasonably infer that the employer 
has engaged in discriminatory hiring practices.‘** The same analysis 
has been used in the affirmative action context.** Thus, an employer 
can implement an affirmative action program if there is a statistically 
significant racial imbalance in the employer’s workforce as compared 
to the percentage of qualified minority workers in the geographic area 
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in which employees reside.*® In these cases, the Supreme Court has 
emphasized that a comparison must be made between the percentage 
of minorities in the employer’s workforce and the percentage of qual- 
ified minorities in the area from which employees are hired.’ If special 
skills are required, the comparison must be limited to the percentage 
of minorities who possess the qualifications in question. 1 

To suggest that the comparisons should have been altered in the 
manner suggested by the Fourth Circuit in Podberesky v. Kirwan’ is 
not supported by any precedent. In City of Richmond v. Croson, Justice 
O’Connor’s plurality opinion found that it was improper to compare 
the percentage of all minorities in the City of Richmond (50%) to the 
percentage of minority businesses that received city contracts (less than 
one percent).’** In Wards Cove Packing v. Antonio, the majority found 
that it was erroneous to compare the percentage of minority workers 
in certain job categories within the employer’s workforce to the percent 
of minority workers in other job categories.‘ No court has ever sug- 
gested that a comparison group should be narrowed to adjust for 
potential employees who choose not to apply for jobs, for those who 
choose not to work at all, or for those who elected to seek jobs in other 
locations. The percentage has always been the percentage of minorities 
in the relevant geographic area who are qualified to perform the jobs. 
To narrow the pool along the lines suggested by the Court of Appeals 
is simply not justified.’ 

Furthermore, even if the Court of Appeals correctly found that the 
University’s statistical methodology was somehow flawed, it should not 
have disregarded the University’s evidence in its entirety. Flawed 
methodology merely makes statistical evidence less probative. It does 
not render it inadmissible. As the Supreme Court explained in a slightly 
different context, although ‘‘the omission of variables from a regression 
analysis may render the analysis less probative than it might otherwise 
be, it can hardly be said ... [that the analysis] must be considered 
unacceptable as evidence of discrimination.’’*’ The party seeking to 
establish discrimination need not establish discrimination by a ‘‘sci- 
entific certainty;’’ a preponderance of the evidence is sufficient.’ 

The question in this case was whether there was a statistically 
significant disparity between the percentage of African-American high 
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school graduates who were eligible for admission to Maryland and the 
percentage of African-American freshmen who actually enrolled. If there 
was a gross statistical disparity, it was likely that the disparity did not 
occur by chance.’® This permits the inference that the low percentage 
of minority students was the result of racial discrimination. This infer- 
ence remained unrebutted irrespective of whatever comparison group 
was used. Furthermore, the fact that black students elected to attend 
schools elsewhere (particularly if they chose to attend historically black 
colleges) could easily suggest that they did so because of the history 
and climate of discrimination at the University of Maryland. Thus, to 
narrow the comparison in the manner suggested by the Fourth Circuit 
would not undermine what the University’s evidence showed — black 
students were deterred from enrolling at the University of Maryland 
because of a serious problem with racial discrimination there. 

The Court of Appeals’ reliance on SAT scores and grade point 
averages reflects a wide-spread but flawed assumption about the nature 
of the admissions process. Standardized test scores and grade point 
averages are not the sort of precision measuring devices that individuals 
unfamiliar with University admission practices believe them to be. At 
best, they are imprecise predictors of performance which are only 
reliable at the extremes. Students who score in the highest percentiles 
are likely to succeed in college and students scoring in the lowest 
percentiles are less likely to succeed. Most schools use these scores as 
indicators only and may allow automatic admission at the highest levels 
and automatic denials at the very lowest levels. In the vast middle 
range, where many applicants to the University of Maryland fell, 
admission is based on a variety of factors in which test scores and 
grade point averages are merely two of several factors which come to 
play. When officials at the University of Maryland submitted affidavits 
stating that there was no minimum GPA or SAT requirement, they were 
attempting to explain that an admission decision is a complex process 
which cannot be reduced to test scores and GPAs. 

There was a statistically significant disparity between the percentage 
of African-American students eligible for admission to the University 
of Maryland compared to the percentage of black students who enrolled 
in the freshman class. This evidence, taken in conjunction with the 
other evidence submitted by the University, indicated that black stu- 
dents were disinclined to seek admission because of the University’s 
discriminatory practices. 
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4. Maryland’s Affirmative Duty to Eliminate All Vestiges of Its 
Formerly De Jure System 


The Court of Appeals’ analysis failed to give any consideration 
whatsoever to Maryland’s status as a former de jure state and the special 
obligations imposed by that history. The Supreme Court has long held 
that former de jure states’? have an affirmative duty to eliminate all 
vestiges of segregation ‘‘root and branch.’’ The Court has also held that 
race-conscious remedial measures may be employed in fulfilling this 
obligation. For example, in Swann v. Charlotte-Mecklenburg Board of 
Education,’”? the Supreme Court struck down a North Carolina anti- 
bussing statute and held that race-conscious measures should be used 
when a state is attempting to eliminate the effects of past discrimination. 
As Chief Justice Burger explained in Swann: 


Just as the race of students must be considered in determining 
whether a constitutional violation has occurred, so also must race 
be considered in formulating a remedy. To forbid, at this stage, 
all assignments on the basis of race would deprive school author- 
ities of the one tool absolutely essential to fulfillment of their 
constitutional obligation.’”? 


The permissibility of race-conscious remedial programs to achieve 
desegregation was recognized again in Justice Powell’s opinion in 
Bakke.” Distinguishing California (which does not have a history of 
formal segregation of blacks from whites) from de jure states, Justice 
Powell conceded that in the context of school desegregation, racial 
classifications may be ‘‘designed as remedies for the vindication of 
constitutional entitlement.’’:”* 

Arguments similar to those made by Podberesky were raised and 
rejected in two significant cases that involved desegregation of state- 
supported colleges and universities. One of these, Geier v. Alexander,’ 
involved efforts to desegregate institutions of higher education operated 
by the State of Tennessee. Geier was commenced in 1968 when a group 
of plaintiffs sought to enjoin the expansion of the Nashville branch of 
the University of Tennessee (‘‘UT’’).’”° The plaintiffs feared that the 
expansion of the UT branch in Nashville would impair the ability of 
Tennessee State, a historically black college, to attract white students. 
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One of the central questions in Geier was whether the affirmative duty 
that applies to primary and secondary schools also governs institutions 
of higher learning.’”’ In 1979, the Court of Appeals for the Sixth Circuit 
held that it did and ordered the merger of UT Nashville with Tennessee 
State.’ 

In a later phase of the Geier litigation, the Sixth Circuit considered 
a challenge to the affirmative action provisions of a consent decree that 
had been approved by the district court.’”? The consent decree included 
provisions which established a plan to increase the enrollment of black 
students in Tennessee’s graduate and professional schools.’*° Under the 
plan, seventy-five black students were to be selected each year for pre- 
enrollment in graduate schools. The United States, which had inter- 
vened as a party, objected, arguing that the plan established racial 
quotas which violated the equal protection rights of non-minority stu- 
dents. 1* 

The Sixth Circuit disagreed and found that the elimination of the 
vestiges of past discrimination provided a compelling justification for 
the remedy that the district court approved.’*? The court then applied 
the four-part test established in Justice Powell’s opinion in Bakke to 
ascertain whether the remedy was narrowly tailored.*®* After doing so, 
the court found that after sixteen years of effort, all other approaches 
had failed. Therefore, there were no effective alternative remedies.’ It 
also found that the duration of the program (five years) was reasonable. 
The goal of seventy-five students per year was modest and did not 
exceed the size of the pool of minority candidates. The court also found 
that the goals were flexible since the number specified in the decree 
could be waived. For these reasons, the Sixth Circuit held that the 
remedy did not violate the Equal Protection Clause of the Fourteenth 
Amendment.'* 

In another case, United States v. Louisiana,*** an equal protection 
challenge was mounted against the race-conscious provisions of a decree 
that was entered in another school desegregation case.*®’ Louisiana 
involved more than a decade of litigation which sought to require 
Louisiana to eliminate the vestiges of its racially-segregated system of 
higher education.’® At the conclusion of the trial, the trial court entered 
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an order which required a drastic reorganization of Louisiana’s educa- 
tional system. Among the provisions included in the decree were some 
which were aimed at eliminating the single-race status of the various 
institutions. *® 

To facilitate a racial mix at the affected institutions, the district court 
required that ten percent of the slots in the entering class of each 
institution be reserved for other-race students.**° The court also ordered 
the state to desegregate the faculties and staffs at the institutions and 
to establish affirmative action programs.’ In a petition for rehearing, 
the United States argued that to the extent the order required schools 
to reserve a specified percentage of the spaces in their entering classes 
for other-race students, it established a system of racial quotas which 
violated the Equal Protection Clause of the Fourteenth Amendment.’ 
The court disagreed, finding that the imposition of numerical goals 
satisfied the Equal Protection Clause of the Fourteenth Amendment.’ 
The court reasoned that the remedy was justified by its finding of long- 
standing discriminatory practices.‘ 

The federal government also argued that the court was required to 
consider race-neutral alternatives before it imposed race-conscious rem- 
edies.’*5 The court responded by pointing out that race-neutral remedies 
had been established by earlier consent decrees.*** The failure of those 
efforts justified the imposition of race-conscious measures to dismantle 
the longstanding and persistent segregation in Louisiana’s system.’” 
The court also found that the remedy was narrowly tailored and was 
not an inflexible quota which required a specific racial balance. As a 
consequence of these findings, the court held that the affirmative action 
provisions of its previous order were supported by a compelling justi- 
fication and were narrowly tailored to achieving the goal of desegre- 
gating the state-operated institutions.’** More recently, in United States 
v. Fordice,’** the Supreme Court made clear that the affirmative duty 
to eliminate all vestiges of discrimination applies to institutions of 
higher learning operated by de jure states. 

To hold that the State of Maryland could not adopt a race-conscious 
program to overcome the present effects of past discrimination is not 
consistent with these precedents. Maryland was obligated by Fordice 
to take steps beyond unsuccessful race-neutral measures to eliminate 
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the vestiges of past discrimination.2° In Podberesky, however, the 
Fourth Circuit held that race-targeted scholarships cannot be used for 
that purpose.” These conflicting interpretations of the state’s deseg- 
regation obligation cannot be reconciled. Since the scholarship program 
at Maryland was established in the context of a long and largely 
unsuccessful desegregation effort, a race-conscious program, which was 
instituted as a last resort, was the only means available to accomplish 
the University’s goal. 


Ill. Hopwoop v. TEXAS 


In Hopwood v. Texas?” the Court of Appeals for the Fifth Circuit 
went even further in its disapproval of affirmative action. Hopwood 
involved a challenge to the admissions program at the University of 
Texas School of Law. Three unsuccessful applicants to the law school 
claimed that they were denied equal admission opportunities based on 
their racial status. The applicants argued that the admissions procedure, 
which gave special weight to the ethnicity of minority applicants, 
violated the Equal Protection Clause of the Fourteenth Amendment. In 
Hopwood, the trial court analyzed the program in light of the Univers- 
ity’s goals of eliminating the vestiges of de jure segregation. This 
resulted in a finding which struck down the law school’s admissions 
program because of the manner in which applications were processed 
but reaffirmed the validity of affirmative action. When the case reached 
the Court of Appeals for the Fifth Circuit, the court issued an opinion 
which goes much further in its disapproval of affirmative action than 
any previous decision. This analysis, which rejects the promotion of 
ethnic diversity as a legitimate goal in the academic arena, jeopardizes 
almost all affirmative action programs that are used in the educational 
context. 


A. The History of Discrimination at the University of Texas 


Like Maryland, Texas was one of several states that established a 
segregated educational system. During the early years of the twentieth 
century, the Texas Constitution required separate schools for white and 
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black students.?°° This system remained unchallenged until the NAACP 
mounted its ‘‘equalization’’ campaign during the late 1930s. In one of 
the final and most significant of the pre-Brown equalization cases, 
Sweatt v. Painter? a black student challenged the state of Texas’ 
segregation policies. After the NAACP filed Sweatt in the late 1940s, 
Texas responded by creating a law school for black students at the state 
capitol in Austin.?°° While the case was pending, the school was moved 
to Houston. Additional funding was approved by the legislature to 
upgrade the facilities that had been hastily developed during the early 
stages of the litigation.2°° Despite these efforts, in Sweatt, the Supreme 
Court held that the facilities established for black students were not 
equal to those reserved for white students.” 

The Brown decision was issued four years later, but the University 
of Texas continued to discriminate against black and hispanic stu- 
dents.? During the mid-1970s, the OCR initiated an enforcement pro- 
ceeding to force the state to complete the desegregation process.” This 
resulted in the submission of a series of proposals which were never 
fully implemented.?’° After the Justice Department found in the early 
1980s that the state was not in compliance, negotiations ensued which 
resulted in the development of another desegregation plan.?*! An 
amended plan was accepted in 1983.7? By the time Hopwood was filed 
in the 1980s, the OCR was still in the process of evaluating the state’s 
compliance with the 1983 desegregation plan.?* 


B. The Admissions Procedure at the University of Texas 


The procedure that was used to make admissions decisions at the 
University of Texas had undergone several revisions since the late 
1960s.?7* During this period, admissions standards grew increasingly 
stringent based on a dramatic increase in applications and limitations 
on spaces available in the entering class. At approximately the same 
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time, the law school began to take steps to enhance the enrollment of 
minority students.?* The minority admissions procedures were altered 
in 1979, in response to the Bakke decision.?’* In the late 1980s, however, 
the admissions committee developed new procedures that were in- 
tended to reduce the administrative pressures associated with reviewing 
hundreds of applications.?’” This ultimately resulted in a process con- 
sisting of presumptive admissions based on high undergraduate grades 
and high LSAT scores.?** At the other end of the spectrum were 
presumptive denials which were based on low grades and LSAT scores.?’® 
The middle range consisted of discretionary admissions which were 
resolved by the admissions committee on a more individualized basis.?° 
A separate procedure was used to evaluate the qualifications of 
minority applicants.??* Applications falling into this category were re- 
viewed by three members of an admissions subcommittee.??? Subject to 
the chair’s review, minority applicants who received two or three 
favorable votes from the subcommittee were admitted to the entering 
class.223 This procedure was in place when Hopwood was filed. 


C. The Application of the Strict Scrutiny Standard 


At the conclusion of the Hopwood litigation, the district court held 
that the law school’s admissions program created racial classifications 
which required the application of strict scrutiny.?** It then proceeded 
to determine whether the admissions program had a compelling justi- 
fication, and if so, whether the means chosen were narrowly tailored 
to achieving the state’s goal of enhancing minority enrollment.” 

The University proffered several justifications for the admissions 
program.??° Rejecting several of these, the court found that the justifi- 
cation had to ‘‘be limited to seeking the educational benefits that flow 
from having a diverse student body and to addressing the present 
effects of past discriminatory practices.’’??” Distinguishing Hopwood 
from employment cases, the court held that in the educational context, 
the discrimination needed to justify remedial action was not required 
to be limited to activities in which the institution itself engaged.?” 
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Rather, the court found that ‘‘the residual effects of past discrimination 
in a particular component of a state’s educational system must be 
analyzed in the context of the state’s educational system as a whole.’’?”9 
Applying this formulation of the standard, the court found that there 
was sufficient evidence of the present effects of past discrimination to 
justify remedial action.?%° 


D. The Compelling Justification for Remedial Action 


The vestiges of discrimination found by the district court in Hopwood 
were virtually identical to what the evidence established in Podberesky. 
Among the evidence found was a reputation for discrimination in the 
minority community.?*: This reputation discouraged minority students 
from seeking admission to the law school.?*? The court also found that 
‘“‘recent racial incidents [at the University of Texas] reinforced the 
perception that the University [was] hostile to minority students.’’2% 
This perception impeded the law school’s ability to recruit minority 
students.?** The court also found that the state’s history of de jure 
segregation in education was reflected in the low levels of minority 
enrollment.?*> The court found, moreover, that minority students who 
attended the institution felt isolated and often perceived the campus as 
a hostile environment.?*° Unlike the Fourth Circuit in Podberesky, the 
district court in Hopwood found that this was adequate evidence of the 
present effects of past discrimination to justify the implementation of 
a race-conscious remedy.?°” 


E. The Narrowly Tailored Requirement 


After finding a compelling justification for remedial action, the dis- 
trict court focused on whether the remedy was narrowly tailored using 
the formula established in United States v. Paradise.”** Because of the 
negligible numbers of blacks and Mexican-Americans who gained en- 
trance when admissions requirements were race-neutral, the court found 
that it would not have been possible to achieve a racially-diverse student 
population in the absence of an affirmative action program.”*® The court 
also found that ‘‘[a]lternatives, such as minority scholarships and in- 
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creased minority recruitment’’ would not have been an effective means 
of desegregating the student population.**° The goals were flexible 
rather than fixed, and the program was regularly reviewed by the 
admissions committee to monitor compliance.**1 The court also held 
that enrollment goals bore a rational relationship to the target popula- 
tion because they were based on the percentage of college-bound black 
and Mexican-American high school graduates in the State of Texas.?4? 

With regard to the final element of the Paradise analysis—the impact 
of the program on third parties—the district court found that the 
admissions procedure fell short of what Bakke required.?** Like the 
admissions program involved in Bakke, Texas’ admissions procedure 
established a separate track for minority candidates.*** This isolated 
minority applicants from any competition with non-minority candi- 
dates. This, the court held, was precisely what was wrong with the 
admissions program in Bakke.?** In that case, Justice Powell found that 
race or ethnicity could legitimately be a ‘‘plus factor’ in a multifaceted 
selection process, but a system which shielded minority candidates 
from any competition with non-minority applicants foreclosed non- 
minorities from fair consideration.?*” Relying on the reasoning of Bakke, 
the court in Hopwood found that the impact on third parties was too 
severe. Therefore, the University’s admissions procedure was not nar- 
rowly tailored to achieving the goal of student body diversity .?** 

After holding that the admissions procedure failed the narrowly 
tailored prong of the strict scrutiny standard, the district court examined 
the circumstances of the individual plaintiffs to determine whether they 
would have been admitted if the violation had not occurred.”*° Based 
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on the plaintiffs’ test scores, grade point averages, and other consid- 
erations, the court found that the same decision would have been made 
even if the discriminatory criteria had not been applied.?° As a result, 


the University’s decision to deny admission to the individual plaintiffs 
was affirmed.” 


F. The Fifth Circuit’s Decision in Hopwood 


On March 18, 1996, the Court of Appeals for the Fifth Circuit issued 
its decision in Hopwood v. Texas.?*? The district court’s finding con- 
cerning the unlawfulness of the University of Texas’ admissions process 
was affirmed, but the Court of Appeals went much further. The appel- 
late court issued a sweeping decision which jeopardizes virtually every 
affirmative action admissions program that is used in colleges and 
universities. In Hopwood the trial court’s decision struck down Texas’ 
admissions procedure but endorsed the legitimacy of affirmative ac- 
tion.?53 The Court of Appeals disagreed with this finding and held that 
almost all forms of affirmative action are unlawful except in the nar- 
rowest of circumstances. Under the Fifth Circuit’s analysis, affirmative 
action would be permissible only when it is used to remedy discrimi- 
nation practiced by a specific unit within a university and only after 
such a program has been authorized by a state legislature.?** Affirmative 
action to promote racial diversity would be unlawful.” In the Fifth 
Circuit’s view, race could never be a legitimate factor in an admissions 
decision.?5* Educational institutions can continue to promote diversity, 
but race cannot be among the factors that contribute to the creation of 
a diverse student body.?°” 

One member of the panel joined in the ruling, but he disagreed with 
much of the rationale that was used by the majority.?** In a separate, 
concurring opinion, Judge Wiener disapproved of the majority’s inter- 
pretation of Bakke.?5° In Judge Wiener’s view, ‘‘if Bakke is to be 
declared dead, the Supreme Court and not a three-judge panel of a 
circuit court, should make that pronouncement.’’?®° Judge Wiener also 
stated that Adarand did not sound the ‘‘death knell’’ for affirmative 
action.?* Furthermore, Judge Wiener was not persuaded that consid- 
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eration of race to achieve student body diversity would not constitute 
a compelling justification under the strict scrutiny standard.?® 

The Fifth Circuit’s decision in the Hopwood appeal is a dramatic 
departure from any previous affirmative action decision. It goes much 
further than the Fourth Circuit’s opinion in Podberesky. The decision 
by the Fifth Circuit in Hopwood extends beyond mere skepticism. The 
manner in which the Fifth Circuit disregarded applicable Supreme 
Court precedent and suggested entirely new standards will generate 
considerable controversy and will make Supreme Court review of affir- 
mative action in higher education inevitable, even though the Court 
declined to review the Fifth Circuit’s decision in Hopwood. 


1. The Rejection of Diversity as a ‘‘Compelling Justification’ 


The most remarkable aspect of the Fifth Circuit’s opinion involves 
the panel’s rejection of racial diversity as a justification for affirmative 
action.”®* That strict scrutiny would apply was no surprise. Croson 
applied strict scrutiny to affirmative action programs developed by state 
and local governments.” Although Adarand extended the Croson ra- 
tionale to the federal government, it did not justify the panel’s wholesale 
rejection of diversity as a predicate for affirmative action in higher 
education. 

The panel did not consider Bakke to be binding precedent because 
of the larger number of opinions that were generated in that case and 
because of the disagreement among the Justices. The diversity rationale 
was discussed only by Justice Lewis Powell.?®° However, the panel’s 
interpretation of the significance of this is misleading. In Bakke the 
debate focused on whether to apply strict scrutiny at all or whether a 
lower standard should apply.” Justice Powell argued for the imposition 
of strict scrutiny, but he emphasized that diversity would constitute a 
sufficiently compelling justification to support affirmative action.?®’ The 
University of California’s selection process was struck down in Bakke 
because it was not ‘‘narrowly tailored’’ to achieving the goal of student 
body diversity.?°* Justice Powell disapproved of California’s procedure 
because it foreclosed non-minority candidates from any consideration 
for the seats that were reserved for minorities.2°° In Hopwood the trial 
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court invalidated Texas’ admissions procedure because it suffered from 
the same flaw that Justice Powell identified in Bakke - minority appli- 
cants were considered in a separate selection process.?” As a conse- 
quence, the trial court in Hopwood heid that Texas’ affirmative action 
program was not ‘‘narrowly tailored’’ to achieving the goal of student 
body diversity, but it endorsed the validity of affirmative action.?” 

In the Hopwood appeal, the Fifth Circuit disagreed with the trial 
court’s application of Justice Powell’s analysis in Bakke and issued a 
ruling which would eliminate affirmative action in higher education in 
the Fifth Circuit.?”? In the Fifth Circuit’s view, the promotion of diversity 
in academic settings is a legitimate goal, but the use of race in this 
context is unacceptable.?”* Race, it found, is not a valid proxy for 
background or experience.” As the court explained: 


State supported schools may reasonably consider a host of factors— 
some of which may have some correlation with race—in making 
admissions decisions.... A university may properly favor one 
applicant over another because of his ability to play the cello, 
make a downfield tackle, or understand chaos theory. An admis- 
sions process may also consider an applicant’s home state or 
relationship to school alumni. Law schools specifically may look 
at things such as unusual or substantial extracurricular activities 
in college, which may be atypical factors affecting undergraduate 
grades. Schools may even consider such factors as whether an 
applicant’s parents attended college or the applicant’s economic 
or social background.?”5 


The court went on to emphasize its disapproval of minority status as 
an indicator of experiences that would be different from those of non- 
minority students.?”® This means, in essence, that the Fifth Circuit has 
decided that the collective experiences of African-Americans are no 
different from those of other Americans. This novel definition of di- 
versity would allow an institution in a state that practiced de jure 
segregation to have an entering class comprised entirely of white males 
as long as some were athletes and others were musicians. 

To bolster its position, the court relied on the opinions of legal 
scholars who have argued that race is not a legitimate proxy for 
background and experience.” The list of scholars upon which the court 
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relied is interesting. Never have white judges relying exclusively on 
the work of white scholars spoken so authoritatively about the black 
experience in America. The implication of the panel’s decision, that 
minorities do not experience life differently than non-minorities, would 
come as a shock to the one-fourth of all minority homebuyers who 
experience some form of racial discrimination when they attempt to 
secure housing.?”* It does not explain the virtual absence of minorities 
from the upper reaches of corporate America.?”? It does not aid the 
minority purchasers who routinely are charged higher prices for auto- 
mobiles.?° And it does not help me, as an African-American male, to 
hail a taxicab in New York City or Washington, D.C. To suggest, as 
the panel does, that African-Americans and other minorities do not 
share a common set of experiences (many of which are defined by 
discrimination) defies all reason and experience. 

Instead of relying on the speculations of individuals who are not 
themselves minorities, the panel might have consulted the writings of 
W.E.B. DuBois, who wrote at length about the ‘‘duality’’ of the African- 
American experience.”*! It might have reviewed the writings of Ralph 
Ellison,?®? Toni Morrison?®* or James Baldwin.2* It could have consulted 
the considerable body of works produced by minority legal scholars 
such as Derrick Bell?** or Patricia Williams,?8° who have described the 
experiences of African-Americans in the academy. The voices of mi- 
nority scholars were silenced, and the court chose instead to rely on 
‘commentators such as Richard Posner.”*? However qualified he might 
otherwise be, Judge Posner is hardly an authority on the African- 
American experience in America. 

The panel’s insistence on viewing discrimination as affecting only 
individuals, and its contention that affirmative action reinforces stere- 
otypes disregards the class-wide scope of the injury. Discrimination is 
directed towards minorities as a group, not certain individual African- 
Americans. During the era of segregation, the signs in Texas read ‘‘No 
colored,’’ not ‘‘certain individual coloreds.’’ The Fifth Circuit’s con- 
clusion, that the promotion of diversity is permissible but that race has 
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no bearing on diversity, is out of touch with the reality of the American 
experience. 


2. The Rejection of Bakke and Other Controlling Precedent 


The Court of Appeals’ failure to apply the holding in Bakke was 
based on an unorthodox view of the applicability of Supreme Court 
precedent. The panel concluded that Justice Powell’s analysis regarding 
the significance of diversity in Bakke ‘‘garnered only his own vote and 
has never represented the view of a majority of the Court in Bakke or 
any other case.’’?** For this reason, the panel concluded that ‘‘Justice 
Powell’s view in Bakke is not binding precedent on this issue.’’?*° This, 
at best, is a disingenuous reading of the Bakke decision. In Bakke, the 
Supreme Court struck down the University of California’s admissions 
procedure, but a majority of the Justices affirmed the validity of affir- 
mative action.” 

The debate in Bakke focused on whether to apply strict scrutiny at 
all. On this issue, four Justices — William Brennan, Byron White, 
Thurgood Marshall and Harry Blackmun — believed that affirmative 
action was constitutionally permissible and should not have been sub- 
jected to strict scrutiny.?*! Four other Justices — John Paul Stevens, 
Potter Stewart, William Rehnquist and Chief Justice Warren Burger — 
disagreed and argued that any form of race-conscious state action was 
impermissible.” Justice Powell wrote a separate opinion in which he 
argued that strict scrutiny should apply, but he concluded that racial 
diversity would provide a compelling justification for purposes of strict 
scrutiny.?** Four Justices agreed with Justice Powell’s assertion that 
affirmative action was permissible, but they would have applied a 
standard less exacting than strict scrutiny.2°* This means that a majority 
of the Justices found that race-conscious affirmative action is permitted 
by the Fourteenth Amendment. Since Justice Powell approved of affir- 
mative action but would have applied the higher standard, the four 
remaining Justices, who urged a more relaxed level of review, would 
not have endorsed the Fifth Circuit’s analysis - a standard far more 
exacting than the version of strict scrutiny that Justice Powell urged. 
To conclude, as the Fifth Circuit does in Hopwood, that Bakke is not 
binding precedent, ignores the five votes that were cast in favor of 
affirmative action. 

There is no support for the panel’s assertion that post-Bakke decisions 
require the abandonment of diversity as a justification for affirmative 
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action in higher education. In Metro Broadcasting v. FCC, the majority 
approved of diversity as the justification for the award of broadcast 
licenses to minority entrepreneurs.”*> Rather than undermining the 
decision in Bakke, Metro Broadcasting affirms the validity of diversity. 
The decision in Adarand does not alter this conclusion.?*° Adarand 
and Metro Broadcasting differ on the question of the enforcement 
powers granted to Congress under the Fourteenth Amendment.”*” This 
is important because the result in Croson was justified, in large measure, 
by a distinction that Justice O’Connor found between the powers granted 
to states and the authority of the federal government.” In Fullilove v. 
Klutznick, the Supreme Court endorsed an affirmative action program 
established by the federal government.” In the years following Fulli- 
love, several localities enacted minority ‘‘set-aside’’ programs, relying 
on the rationale that was approved in Fullilove. In Croson, Justice 
O’Connor found that this reliance was misplaced.*° She distinguished 
Congress’ power to enact affirmative action programs from the authority 
possessed by states.*°! She found that Congress had broad powers under 
Section Five to eradicate discrimination, but a similar grant of authority 
did not extend to the states.°°* This distinction provided the justification 
for treating state-sponsored and federally-created affirmative action pro- 
grams differently. It also justified the application of strict scrutiny to 
state and local governments in Croson.** This distinction, which was 
so critical to the outcome in Croson, was not discussed in Adarand 
when the Court extended the Croson rationale to the federal govern- 
ment.*“ As a result, insofar as the Section Five distinction is concerned, 
Adarand can be viewed as overruling Metro Broadcasting. 

Adarand did not consider the question that was involved in Hopwood 
— whether diversity constitutes a compelling justification for purposes 
of strict scrutiny. Contrary to the panel’s suggestion, the only post- 
Bakke case in which the Supreme Court considered diversity reaffirmed 
its legitimacy as a justification for affirmative action.** 


3. The Fifth Circuit’s Failure to Apply Fordice Correctly 


In addition to flouting the Supreme Court’s ruling in Bakke, the Fifth 
Circuit’s decision in Hopwood is inconsistent with the holding in 
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United States v. Fordice.* In Fordice, the Supreme Court considered 
whether the affirmative duty to desegregate applied to institutions of 
higher learning.*” In the late 1960s, the Supreme Court held that states 
that practiced de jure segregation had an affirmative duty to eliminate 
all vestiges of segregation ‘‘root and branch.’’* Since elementary and 
high school attendance is mandatory and school districts are drawn 
along the lines of residential districts, lower courts disagreed on the 
question of whether the affirmative duty to desegregate extended to 
colleges and universities.*°* Some lower courts held that the affirmative 
duty did not apply, since the decision to attend a particular college 
was largely a matter of private choice.**° In these cases, the courts 
found that the duty to desegregate in higher education was satisfied by 
the adoption of race-neutral admission policies." 

This approach was squarely rejected in Fordice.*!? The Supreme Court 
held in Fordice that, like primary and secondary schools, colleges and 
universities must take whatever steps are necessary to eliminate all 
vestiges of segregation ‘‘root and branch.’”*** Race-neutral admissions 
policies, which are what the panel urges in Hopwood, were rejected. 
Under the discriminatory circumstances that prevailed in Texas’ edu- 
cational institutions when Hopwood was filed, the state was obligated 
by Fordice to eliminate the vestiges of segregation, many of which were 
identified in the district court’s opinion. An affirmative action admis- 


sions program was an appropriate means of accomplishing this goal. 


4. Redefining Strict Scrutiny 


Despite its skirting the precedents controlling the diversity issue, the 
Fifth Circuit could not ignore the cases in which the Supreme Court 
held that the elimination of racial discrimination is a compelling jus- 
tification under strict scrutiny. Because of the long and well-docu- 
mented history of discrimination practiced by the University of Texas, 
the district court found that an affirmative action admissions program 
was justified.*** The trial court also found pervasive evidence of current 
discrimination at the University of Texas.**> Yet, like the Fourth Circuit 
in Podberesky, the Fifth Circuit chose to minimize the evidence that 
the trial court identified.*"® 
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Moreover, in an effort to distance the law school from the discrimi- 
natory practices deeply embedded in the state’s educational system, the 
court decided to isolate the law school from the rest of the University.°”” 
It then proceeded to create a new standard in which each individual 
unit within an institution is obligated to demonstrate that it engaged 
in racial discrimination before an affirmative action program could be 
justified.*** The court also implied that federal agencies and federal 
courts are not competent to make this determination. According to the 
Fifth Circuit, only the Texas Legislature could authorize an affirmative 
action program, and only after it makes a legislative finding of discrim- 
ination (this presumably shields the University of Texas from an affir- 
mative action remedy in the pending enforcement proceeding which 
was initiated by the OCR).*’° The Fifth Circuit has, in effect, left it to 
a violator of federal law to declare itself in non-compliance with the 
law before it would be required to compensate the victims of its illegal 
conduct. 

In the face of undisputed evidence that the State of Texas has failed 
to dismantle its racially segregated system of public education, one in 
which Latinos, African-Americans and other minorities continue to be 
the victims of the state’s discriminatory conduct, the Fifth Circuit has 
found that a program developed to aid the state’s desegregation efforts 
is not permissible. This represents the perpetrator’s perspective at its 
apex. It does not matter to the Fifth Circuit how well the history of 
discrimination is documented or what continuing harm minorities suffer 
if the remedy is perceived to diminish the opportunities of non-minority 
applicants to enroll at a particular institution. 


IV. THE IMPACT OF STRICT SCRUTINY ON DESEGREGATION AT COLLEGES 
AND UNIVERSITIES 


Affirmative action can survive strict scrutiny if that standard is not 
redefined to exclude any consideration of race. A few months prior to 
the Fourth Circuit’s 1994 decision in Podberesky, the United States 
Department of Education (‘‘the Department’’) issued policy guidelines 
which concluded that race-targeted scholarships were permissible under 
the strict scrutiny analysis of Croson.**° The Department noted that 
Croson had found that governments could act to eliminate discrimina- 
tion. Such actions would have a ‘‘compelling justification’ under strict 
scrutiny. Therefore, the Department concluded that educational insti- 
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tutions with a history of discrimination could legitimately establish 
race-targeted scholarships. The Department also determined that even 
in the absence of a formal finding of discrimination by a court or an 
administrative agency, institutions could offer race-targeted scholar- 
ships to remedy past discrimination as long as there was adequate 
evidence for doing so. The Department also approved race-targeted 
scholarships to promote diversity, as long as the program is ‘‘narrowly 
tailored’ under the standards established in United States v. Para- 
dise.*2* The Department’s interpretive guidelines noted further that a 
study issued by the General Accounting Office in January of 1994 found 
that race-targeted scholarships only constituted a very small percentage 
of financial aid awarded to students.*?2 

These guidelines make it clear that race-targeted scholarships and 
other race-conscious affirmative action programs are permissible as long 
as they are justified by a ‘‘compelling justification,’’ and the means 
chosen are ‘‘narrowly tailored’’ to achieving the goal of eliminating the 
effects of racial exclusion. Institutions like the University of Maryland 
and the University of Texas could easily satisfy the compelling justi- 
fication requirement based on the long history of discrimination at these 
institutions.*?? Furthermore, as the Department of Education’s Regula- 
tions suggest, a formal finding of discrimination by a court or an 
administrative agency would not be necessary. 

Relying on the analysis that Justice O’Connor has suggested in em- 
ployment cases,°** a court can infer a history of discrimination from a 
statistically significant imbalance in the percentage of African-American 
students who are eligible to attend a particular institution and the 
percentage of African-Americans who actually enroll. Whether such a 
disparity exists can be determined by comparing the percentage of 
African-American high school graduates residing in the relevant geo- 
graphic area who satisfy the institution’s entrance requirements to the 
percentage of African-American students who actually enroll in the 
freshman class. If, for example, twenty percent of a state’s college- 
bound, high school graduates are minorities and only five percent of 
the institution’s enrollees are racial minorities, there would be a statis- 
tically significant underrepresentation of minority students. This im- 
balance would provide a basis from which an inference of discrimination 
could be drawn. This inference would constitute a ‘‘compelling justi- 
fication’’ for the implementation of a race-targeted scholarship program. 

Once the compelling justification requirement has been satisfied, any 
enrollment goals that are established must be ‘‘narrowly tailored’’ to 
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achieving the goal of enhancing the percentage of minorities in the 
student population. Using the hypothetical assumptions described in 
the preceding paragraph, a goal of a minority enrollment of twenty 
percent could be implemented (based on an assumption that twenty 
percent of the pool of eligible students are racial minorities). The twenty 
percent figure should be a goal rather than an inflexible quota. Fur- 
thermore, enrollments should be reviewed annually to determine the 
level of minority enrollment achieved. The number of race-targeted 
scholarships offered would not be required to approximate the goal of 
minority student enrollment. Some minority students will elect to attend 
the institution without the benefit of race-targeted scholarships. More 
important, the presence of a critical mass of minority students will 
encourage other minority students to apply, and, in time, will operate 
to ameliorate the school’s reputation as an environment which does 
not welcome minority students. After a period of time, the institution 
will be perceived by potential students as a school at which minority 
students succeed. At this point, special efforts to recruit minority 
students will no longer be necessary. 


A. Affirmative Action in Higher Education After Adarand 


Podberesky and Hopwood could be read merely as a misapplication 
of legal doctrine, but the reluctance of the courts to endorse race- 
conscious remedial programs extends far beyond the geographic bound- 
aries of those circuits. The Supreme Court’s application of strict scrutiny 
in Croson and Adarand reflects the same view.*?5 

Not long after Adarand was decided, the Office of Legal Counsel of 
the United States Department of Justice (‘‘OLC’’) issued a memorandum 
to the general counsels of all federal agencies.*?® Not surprisingly, the 
OLC concluded that all federal affirmative action programs must now 
be supported by a compelling justification and must be narrowly tai- 
lored to achieving the goals of the program.*?”? Relying on previous 
Supreme Court decisions, the OLC concluded that Congress has the 
power to act to eliminate discrimination.** An affirmative action pro- 
gram predicated on this foundation would satisfy the compelling jus- 
tification requirement.*?° The OLC suggested further that courts reviewing 
federally-sponsored affirmative action should accord greater deference 
to congressional findings of discrimination than that which is provided 
to state and local governments under Croson.**° Perhaps most impor- 
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tantly, the OLC did not interpret Adarand to require the elimination 
of all affirmative action programs.*** 

Whether the promotion of diversity would provide a compelling 
justification for federal programs was also considered. With respect to 
federal programs, the OLC suggested that diversity alone might not be 
sufficient to satisfy the compelling justification requirement.**? Regard- 
ing the academic arena, however, the OLC interpreted the post-Bakke 
decisions to support diversity and as a sufficiently weighty reason to 
satisfy the strict scrutiny analysis.*** Academic institutions, it noted, 
stand on a different legal footing from procurement programs.*** Diver- 
sity in this context is a more important goal than it is in other settings.**° 
The OLC cautioned, however, that ‘‘after Croson and Adarand, a court 
may demand some proof of a nexus between diversification of the 


student body and the diversity of viewpoints expressed on the cam- 
pus.’’396 


B. Meritocracy and Diversity 


Affirmative action in the educational setting is predicated on a jus- 
tification that is different from the rationale used in employment or 
public contracts. The importance of promoting student body diversity 
was one of the key lines of reasoning in Justice Powell’s opinion in 
Bakke. The recognition of the desirability of diversity in academic 
environments still retains a substantial amount of legitimacy even as 
skepticism of other forms of affirmative action grows.**” The theory of 
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diversity is grounded on the principle of academic freedom.** In the 
case of admissions, however, the desire for a diverse student body 
collides with the meritocratic belief that the brightest students are 
entitled to be favored over those who are less gifted. 

Meritocracy is premised on an assumption that merit can be accurately 
measured through a combination of grades and standardized test scores. 
An inordinate faith in test scores is embraced by almost all except those 
who design and administer standardized examinations. Test scores are 
notorious for their inability to accurately predict a student’s perform- 
ance. Not only do the designers of standardized examinations lack the 
ability to see into the future, they also have the benefit of years of 
studies which prove beyond doubt that they lack that ability. The 
strongest claim that can be made for standardized tests is a correlation 
between performance and scores at the very highest and lowest levels. 
In the vast middle range, where the majority of students fall, the 
predictive value is no more reliable than the flip of a coin.**° 

Standardized tests were not widely used to screen students until after 
World War II, when the number of students seeking postsecondary 
education outstripped the capacities of colleges and universities to 
satisfy the demand.**° The use of standardized tests and grades have 
long been known to have a disparate impact on minority applicants.**! 
In short, the question of who should be admitted to a particular college 
or university is inherently subjective. The assumption that affirmative 





tunities on the state and local levels also operate at the federal level.’’ Id. at 26062. 
Rather than cutting back or eliminating affirmative action, Adarand and Croson prompted 
a process of data-gathering which proves that there is a far weightier justification for 
affirmative action than most observers had anticipated. The Justice Department’s new 
regulations rely on years of congressional hearings, numerous studies commissioned by 
the federal government, scores of reports prepared by state and local governments and 
data gathered by a host of private organizations. The Justice Department’s interpretation 
will come as a surprise to some, since much of the opposition to affirmative action is 
premised on a widely-held belief that racism is largely a thing of the past, something 
which is only seen now in isolated or sporadic episodes. As a result of the extensive 
data that it identified, the Justice Department has found that ‘‘there remains today a 
compelling interest for race-conscious affirmative action.’’ Id. at 26063. 
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339. For analysis of how this is demonstrated in the context of the Law School 
Aptitude Test, see Robert R. Ramsey, Law School Admissions: Science, Art or Hunch? 
12 J. Lec. Epuc. 503, 514 (1960); John A. Winterbottom, Comments on ‘‘A Study of 
Criteria For Legal Education and Admission to the Bar: An Article by Dr. Thomas M. 
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341. See United States v. Fordice, 505 U.S. 717, 112 S. Ct. 2727 (1992). It is noteworthy 
that standardized examinations as screening devices were adopted at the same time that 
Thurgood Marshall and his colleagues at the NAACP began to pound loudly on the doors 
of segregated institutions in the South. 
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action is unfair to whites is premised on an erroneous belief that test 
scores are not biased against minorities. 

Adarand, of course, addressed affirmative action in the context of 
federal ‘‘set aside’’ programs which were based on cases which held 
that strict scrutiny did not apply to the federal government. Adarand 
repudiated that foundation, and Croson had already applied strict 
scrutiny to programs established by state and local governments. Adar- 
and did not consider whether student body diversity constitutes a 
sufficiently compelling justification for the use of race-conscious ad- 
missions criteria. It provides no guidance as to what constraints might 
be placed on affirmative action programs developed by private colleges 
and universities. 

Croson required courts to apply strict scrutiny to affirmative action 
programs developed by state and local governments. The courts in 
Podberesky and Hopwood applied strict scrutiny to the affirmative 
action programs involved in those cases since the University of Texas 
and the University of Maryland are state-supported institutions. Adar- 
and extended the Croson rationale to affirmative action programs es- 
tablished by the federal government. Since private institutions are not 
instrumentalities of the state or federal governments, the constraints 
imposed by Croson and Adarand do not apply to them by virtue of the 
‘state action’’ requirement of the Fourteenth Amendment. Anti-discrim- 
ination obligations are imposed on private institutions by Title VI of 
the Civil Rights Act of 1964,%4? Title IX of the Education Amendments 
of 1972%*3 and other statutory provisions which prohibit discrimination 
by private institutions that are recipients of federal assistance.*** 

Private colleges and universities have relied on the decision in Bakke** 
as the justification for implementing affirmative action programs. While 
it is clear that neither Croson nor Adarand applies directly to private 
institutions (and thus has no immediate effect), both cases reflect a 
growing skepticism of affirmative action. In Hopwood, the diversity 
rationale (to the extent race is involved in diversity) was squarely 
rejected. 

Strict scrutiny does not apply to private colleges and universities, 
but the problem for these institutions is whether the promotion of racial 
diversity will continue to be seen as an adequate justification for the 
creation of affirmative action programs. If Justice Powell’s reasoning in 
Bakke continues to influence courts, race can legitimately be used as 
a plus factor in a multi-component selection process to achieve the goal 
of student body diversity. The remaining question is whether a majority 
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of the current Supreme Court Justices will remain faithful to Justice 
Powell’s analysis in Bakke, whether it will agree with the panel in 
Hopwood, or whether it will find some middle ground between the 
two positions. 

States that practiced de jure segregation face even more uncertainty. 
The Supreme Court held in Fordice that those states have a duty to 
eliminate all vestiges of segregation, but those within the Fourth and 
Fifth Circuits cannot do so unless they can somehow reconcile this 
obligation with the limitations imposed by Podberesky and Hopwood. 
Meanwhile, who is admitted to what university by what means has 
become a highly questionable process. 


C. Minority Enrollment After Affirmative Action 


The elimination of affirmative action would have a devastating effect 
on minority enrollment in institutions of higher education. In the 
district court’s opinion in Hopwood, the evidence showed that without 
affirmative action ‘‘the entering class [at the University of Texas] would 
have included at most nine blacks and eighteen Mexican-Americans.’’**® 
If affirmative action is eliminated, a similar diminution in the enroll- 
ment of African-American and other minority students would occur at 
other institutions. The California Board of Regents recently voted to 
eliminate affirmative action at all state-supported institutions in the 
University of California system.**” A report published in The Chronicle 
of Higher Education examined the expected impact of this policy change 
on California institutions. As the author explained: 


Only about 5 percent of black high school graduates and 4 percent 
of Latino students, meet the minimum requirements [for admission 
to the nine University of California institutions]. In contrast 13 
percent of whites and 32 percent of the state’s Asian-Americans 
meet the criteria.*** 


As the article goes on to explain, there are approximately seven times 
as many white students as black students in California, but more than 
fifteen times as many white students who meet the university system’s 
entrance requirements as black students. These numbers demonstrate 
that the elimination of affirmative action in California will drastically 
reduce the number of African-American and Latino students who attend 
state-supported universities. As the statistics quoted in Hopwood in- 
dicate, a similar result would occur in other states. 

The opponents of affirmative action who invoke ‘‘color blindness’ 
as a remedy to this dilemma are either completely cynical or misin- 
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formed. The failure of race-neutral admission policies to desegregate 
educational institutions caused the Supreme Court to establish the 
affirmative duty to desegregate in Green v. New Kent County**® and to 
reaffirm that duty in United States v. Fordice.**° The lesson of these 
cases has been lost in the rush to eliminate race-conscious remedies. 
In the process, strict scrutiny has been transformed from a mechanism 
that was used to strike down segregation to a vehicle which will inhibit 
integration. The dismantling of the elaborate system of racial hierarchy 
that was constructed during a 300-year period will not occur by pre- 
tending that racial barriers are relics of a distant past with no bearing 
on the present. It is too late in the history of race relations to invoke 
‘color blindness’’ as a panacea. Far too much has transpired since the 
Supreme Court rejected that standard in Plessy v. Ferguson. 


CONCLUSION 


Affirmative action has been controversial since it first emerged as a 
social policy in the late 1960s. Legal challenges to affirmative action 
in higher education commenced when Marco DeFunis challenged the 
University of Washington’s affirmative action program in the early 
1970s.351 Despite this opposition, affirmative action gained a degree of 
acceptance in education, employment and government contracts. When 
affirmative action cases reached the Supreme Court, a majority endorsed 
the validity of the programs, although they could not agree on the 
applicable standard of review.**? But the opposition did not abate. 

In the early 1980s, the Reagan administration placed the elimination 
of affirmative action at the top of its agenda. It challenged race- 
conscious remedies at every opportunity. This effort failed, but after a 
number of changes in the composition of the Supreme Court, opponents 
moved closer to their goal of eliminating affirmative action when the 
majority agreed to apply strict scrutiny in Croson. The extension of 
strict scrutiny to the federal government in Adarand has further ad- 
vanced progress towards that goal. 

In the battle of commentary, opponents have shrouded their objections 
in the mantra of ‘‘color blindness.’’ This allusion to fairness and 
meritocracy requires one to ignore the history and context of race- 
relations in America. Objectivity and neutrality in legal doctrine operate 
in reality to preserve existing relationships of power and privilege.** 
The invocation of ‘‘color blindness’’ as an argument against affirmative 
action serves the same purpose. 
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The emotionally-charged debate concerning affirmative action cannot 
be explained merely as a disagreement concerning legal doctrine and 
public policy. Something far more pernicious lurks beneath the surface. 
Affirmative action has become a potent symbol of a perceived threat to 
white privilege. Anecdotes of opportunities lost to ‘‘less qualified’ 
minorities and women abound in every faculty lounge, yet the widely 
held perception that minorities and females have an unfair advantage 
is conclusively rebutted by numerous empirical studies. Whether it is 
the report of the Federal Glass Ceiling Commission on the status of 
minorities and women in corporate America,*** studies showing the 
percentage of minority students attending institutions of higher learn- 
ing,*5> or data concerning the percentage of minority contractors who 
receive ‘‘set-aside’’ contracts,*** the data shows that the advances made 
by minorities as a result of affirmative action policies are nominal. The 
perception and the reality could not be further apart. 

One of the latest arguments made against affirmative action is that it 
is divisive and encourages people to think of themselves in terms of 
their ethnicity and group identity rather than as individuals. Racism, 
not affirmative action, is the culprit for these circumstances. African- 
Americans have always had to confront society as members of a dis- 
favored minority, since they are often judged on the basis of that status 
rather than as individuals. This began long before the development of 
any affirmative action program. 

If opponents of affirmative action are winning the political battle they 
are losing the war of demographics. In just a few years, universities 
will be unable to fill their entering classes with the rapidly declining 
pool of white students. The only institutions that will survive in the 
twenty-first century will be those that pursue policies of inclusion, 
which will prepare them to serve a student population whose majority 
will consist of African-Americans, Latinos, Asians and other nonwhite 
groups. °°” 
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BEYOND SPEECH CODES: HARMONIZING 

RIGHTS OF FREE SPEECH AND FREEDOM 

FROM DISCRIMINATION ON UNIVERSITY 
CAMPUSES 


ARTHUR L. COLEMAN & JONATHAN R. ALGER* 


INTRODUCTION 


A word ... is the skin of a living thought and may vary greatly 
in color and content according to the circumstances and the time 
in which it is used. 

Justice Oliver Wendell Holmes, in Towne v. Eisner.’ 


A university department chair is confronted with a claim of racial 
harassment stemming from a professor’s selection and instruction of 
Mark Twain’s Huckleberry Finn in an elective class on race relations. 
A black student complains about the repeated use of the racial term 
‘“‘nigger’’? in the book—over 200 times—and the fact that class members 
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have been asked to read objectionable portions of the novel aloud. The 
student is offended by the language and by the often heated discussions 
about race relations stemming from the discussion of the novel. How 
should the university respond?® 

The black student soon thereafter receives racist and threatening 
electronic mail messages from white students in the class. In addition, 
based on the controversy generated by the curriculum in the course, 
flyers and computer bulletin board messages containing racist symbols, 
statements, and epithets—including the term ‘‘nigger’’—are posted 
throughout the campus. A Ku Klux Klan symbol is drawn on the black 
student’s dormitory room door. The student complains to the presi- 
dent’s office about the impact of these developments on his learning 
environment. How should the university respond? 

These examples are illustrative of the types of dilemmas frequently 
confronted by university counsel. Indeed, the university community 
finds itself at the center of the debate in which the right to free speech 
is frequently pitted against that of freedom from discrimination.* These 
issues often arise from incidents of alleged ‘‘harassment’’ by faculty, 
staff, or other students. Although the definition of the term ‘‘harass- 
ment’’ is itself a source of controversy, once defined, the debate then 
frequently centers on a deceptively simple question: Does the right to 
free speech under the First Amendment ever ‘‘trump’’ the right to be 
free from such harassment?® 





3. Cf. Portland School District 1J, OCR Case No. 10-94-1117 (Dec. 7, 1994). In this 
case, a teacher’s instruction that her class substitute the term ‘‘black’’ or ‘‘African- 
American’ for ‘‘nigger’’ when reading To Kitt A MockincsirD aloud was alleged to be 
discriminatory because it ‘‘plant{ed] in the minds of impressionable young students that 
African-Americans are ‘niggers.’’’ OCR recognized in that case that ‘‘teachers have 
significant discretion in making educationally based decisions regarding their class 
sessions’ and found that this teaching method did not constitute a form of legally 
cognizable race discrimination under Title VI. 

4. See, e.g., J. Peter Byrne, Racial Insults and Free Speech Within the University, 
79 Gero. L.J. 399 (1991); Charles R. Lawrence, III, If He Hollers Let Him Go: Regulating 
Racist Speech on Campus, 1990 Duke L.J. 431 (1990). Dozens of articles in recent years 
have examined these rights, and some have focused on the college and university setting. 
See, e.g., SPEAKING OF RACE, SPEAKING OF Sex (Henry L. Gates, Jr. et al. eds., 1994) 
(collecting a series of essays exploring First Amendment principles that relate to racist 
and sexist expression). However, they have not focused on standards under the federal 
civil rights statutes by which claims of racial and sexual harassment are assessed. See 
infra note 9 (describing those civil rights statutes). Along with the relevant free speech 
considerations, these civil rights law standards will be the focus of this article, which 
we hope will contribute to the more general discussion surrounding the contentious 
issues of when and how colleges and universities should address problems stemming 
from hate speech. 

5. As discussed in this article, the term ‘‘harassment”’ refers to a form of discrimi- 
natory different treatment consisting of (1) certain incidents in which students are treated 
differently by an institution’s agent(s) or employee(s) on the basis of race or sex; or (2) 
conduct that creates a racially or sexually hostile environment that is legally proscribable 
under federal law. See infra notes 84-95 and accompanying text. This term should be 
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The legal parameters of this controversy are framed, on the one hand, 
by principles of free expression. Under the First Amendment to the 
United States Constitution, a public university’s ability to regulate 
expression® of students, among others, is limited to those situations in 
which the expression materially disrupts classwork or other university 
activities, or otherwise constitutes conduct that unduly interferes with 
the rights of others.” In more general terms, a university has the 





distinguished from a more generic, layperson’s concept of harassment. As explained in 
Section III of this article, the relevant legal question is not whether conduct satisfies 
some dictionary-style definition of harassment, but whether it satisfies the anti-discrim- 
ination standards set forth in federal policy and case law. In Section V, we explain that 
it is inadvisable for universities to attempt to derive their own definitions of harassment 
without considering the extant standards embodied in the applicable law, including court 
and agency rulings. 

With this foundation, it is also important to understand at the outset that, as used in 
this article, the term ‘‘harassment’’ is not in all cases coextensive with racist or sexist 
expression (often described as ‘‘hate speech’’). Although the use of racist or sexist 
expression may in fact constitute an element of a hostile environment in particular cases, 
the use of hate speech does not in all cases rise to the level of sexual or racial harassment 
in violation of federal law, as we will explain below. 

6. The Constitution provides rights to individuals in relation to government entities, 
including public colleges and universities. See Healy v. James, 408 U.S. 169, 180, 92 S. 
Ct. 2338, 2345 (1972) (‘‘state colleges and universities are not enclaves immune from the 
sweep of the First Amendment’’); Widmar v. Vincent, 454 U.S. 263, 268-69, 102 S. Ct. 
269, 274 (1981) (‘‘First Amendment rights of speech and association extend to the 
campuses of state universities.’’). Even though the Constitution does not directly apply 
to private colleges and universities, see Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 
2764 (1982) (receipt by private school of public funds does not render school a state 
actor subject to the Constitution), the principles of academic freedom are also generally 
recognized at private postsecondary institutions. See Statement of Principles on Academic 
Freedom and Tenure, drafted by the American Association of University Professors 
(AAUP) and the Association of American Colleges, AAUP Policy Documents and Reports 
3-7 (1995 ed.) [hereinafter AAUP Policy Documents and Reports] (recognizing concept 
of academic freedom for faculty in higher education generally). Moreover, some state 
constitutional and statutory provisions explicitly extend the protection of free speech 
principles to private colleges and universities. See, e.g., CAL. Epuc. CopE § 94367 (the 
so-called ‘‘Leonard Law’’) (extending First Amendment protections to students at private 
postsecondary educational institutions). See Corry v. Leland Stanford Junior Univ., No. 
740309, slip op. (Cal. Super. Ct. Feb. 27, 1995) (discussed infra notes 12, 52; Michael 
A. Olivas, Reflections on Professional Academic Freedom: Second Thought on the Third 
“Essential Freedom,’’ 45 STAN. L. REV. 1835, 1837 (1993). For a general discussion of 
the relationship between academic freedom and First Amendment protections, see, e.g., 
Matthew W. Finkin, Intramural Speech, Academic Freedom, and the First Amendment, 
66 TEx. L. REv. 1323 (1988); William W. Van Alstyne, Academic Freedom and the First 
Amendment in the Supreme Court of the United States: An Unhurried Historical Review, 
53 Law & CONTEMP. Pross. 79 (1990). 

7. See Widmar, 454 U.S. at 276-77, 102 S. Ct. at 277; Healy, 408 U.S. at 188-89, 
92 S. Ct. at 2350 (actions which ‘‘materially and substantially disrupt the work and 
discipline of the school’’ can be regulated) (citations omitted); see also Tinker v. Des 
Moines Sch. Dist., 393 U.S. 503, 508-09, 895 S. Ct. 733, 737-38 (1969). When faculty 
expression or teaching techniques are at issue, the public university must have a 
reasonable belief about the likelihood of a disruption of university activities in order to 
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constitutional authority to ‘‘impose reasonable regulations compatible 
with [its educational] mission.’’* 

Also shaping the legal dimensions of this controversy are federal and 
state laws that prohibit unlawful discrimination with regard to the 
provision of educational opportunities or benefits, on the basis of 
characteristics such as sex or race.? Under federal law, for instance, 
discrimination may occur when an individual is unable to participate 
in school activities because of a school environment that is reasonably 
perceived to be hostile, based on his or her sex or race.’ 

When addressing situations in which racist or sexist expression may 
constitute or contribute to unlawful discrimination in the form of racial 
or sexual harassment on a campus, universities must assess the steps 
they may take to respond to that expression, in light of both free speech 
and anti-discrimination principles. Several court decisions in recent 
years have been read as settling the question of whether universities 
may regulate racist or sexist expression, at least in general terms. These 
decisions struck down anti-harassment or so-called ‘‘speech codes’’— 
regulations adopted by universities in an effort to ensure that students 
are not subjected to objectionable (e.g., racist or sexist) expression that 





regulate expression. See Jeffries v. Harleston, 52 F.3d 9 (2d Cir.), cert. denied, 116 S. 
Ct. 173 (1995); see also Stephen A. Newman, At Work in the Marketplace of Ideas: 
Academic Freedom, The First Amendment, and Jeffries v. Harleston, 22 J.C. & U.L. 281 
(1995). Although we will address the context of the classroom as a forum for assessing 
liability under federal discrimination and First Amendment standards, a comprehensive 
examination of the parameters of a professor’s academic freedom rights is beyond the 
scope of this article. 

8. Widmar, 454 U.S. at 267, 102 S. Ct. at 273, n.5. 

9. See, e.g., Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d (1996) 
(hereinafter Title VI]; Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681- 
88 (1990) [hereinafter-Title IX]. The implementing regulations for these statutes are found 
in 34 C.F.R. pts. 100, 106 (1996), respectively. These two statutes serve as the foundation 
for harassment claims based on race or sex, which will be the focus of this article. See 
also Franklin v. Gwinnett County Pub. Sch., 503 U.S. 60, 75, 112 S. Ct. 1028, 1037 
(1992) (sexual harassment may constitute discrimination under the Equal Protection Clause 
of the Fourteenth Amendment and under Title IX); U.S. Department of Education Office 
for Civil Rights Sexual Harassment Guidance: Harassment of Students by School Em- 
ployees (including Appendix Two, entitled Sexual Harassment Guidance: Peer Harass- 
ment) (draft) 61 Fed. Reg. 52172 (1996) [hereinafter Sexual Harassment Guidance] 
(recognizing sexual harassment as a form of sex discrimination under Title IX); Racial 
Incidents and Harassment Against Students at Educational Institutions; Investigative 
Guidance, 59 Fed. Reg. 11448 (1944) [hereinafter Investigative Guidance] (recognizing 
racial harassment as a form of race discrimination under Title VI). 

Other forms of hostile expression on campus (based on religion, sexual orientation, or 
disability, for instance) which may violate federal or state laws are beyond the scope of 
this article. 

10. See Ellison v. Brady, 924 F.2d 872, 878-80 (9th Cir. 1991) (discussing the need 
to examine harassment from the perspective of the reasonable victim of the harassment 
in question with the same characteristics upon which the alleged harassment was based); 
Harris v. International Paper Co., 765 F. Supp. 1509, 1515-16 (D. Me. 1991) (recognizing 
that the appropriate standard to apply in a ‘‘hostile environment racial harassment case 
[where the alleged victim is black] is that of a ‘reasonable black person’”’); Investigative 
Guidance, 59 Fed. Reg. at 11452. 
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would interfere with their learning environment. In every reported case 
on the subject relating to the attempted regulation of student expression, 
the universities’ codes have been found to be unconstitutional, based 
on their vagueness and overbreadth," or on their discrimination among 
topics permitted to be discussed or views that may be expressed.’ 
These cases, along with the debate that has accompanied the prop- 
agation of these codes, have no doubt contributed to the perception 
that the interests in free speech are inevitably in tension with those 
that underlie the protections against discrimination.* The Supreme 
Court did little to diminish perceptions about this tension in its land- 
mark decision regarding hate speech in R.A.V. v. City of St. Paul, 
Minnesota.** In R.A.V., the Court invalidated a hate crime ordinance 
that prohibited expression that would reasonably arouse ‘‘anger, alarm 
or resentment in others’’ based on characteristics such as race and 
gender.* The foundation of the majority’s conclusion in that opinion 





11. See, e.g., UWM Post, Inc. v. Board of Regents of Univ. of Wis. Sys., 774 F. 
Supp. 1163 (E.D. Wis. 1991); Doe v. University of Mich., 721 F. Supp. 852, 856 (E.D. 
Mich. 1989); see also Dambrot v. Central Mich. Univ., 55 F.3d 1177 (6th Cir. 1995) 
(holding speech code applicable to faculty and students facially invalid, but upholding 
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Feb. 27, 1995) (striking down a private university’s code based on state law regarding 
free expression); see also Dambrot, 55 F.3d 1177 (6th Cir. 1995) (holding hate speech 
code facially invalid, but not the restriction applied to university coach). 

13. For example, the court in Doe, 721 F. Supp. at 853, observed: 

It is an unfortunate fact of our constitutional system that the ideals of freedom 
and equality are often in conflict. . . .[necessitating the] mediat[ion] [of] the 
appropriate balance between these two competing values. 

See also UWM Post, 774 F. Supp. at 1181. 

14. 505 U.S. 377, 112 S. Ct. 2538 (1992). 

15. Id. at 391, 112 S. Ct. at 2547. Although the opinion in R.A.V. did not specifically 
discuss a university’s attempt to address hate speech or harassment, it comprehensively 
addressed issues surrounding the regulation of hate speech. R.A.V., therefore, constitutes 
a baseline from which any legal assessment of regulations that may restrict racist or 
sexist expression must develop. In addition, the concurring opinion of Justice White 
raised significant questions about implications for the continuing constitutionality of 
certain federal anti-discrimination laws and standards. See id. at 409-10, 112 S. Ct. at 
2557-58 (White, J., concurring in the judgment). 

Notably, the Court was very much aware of the trends involving college speech codes 
at the time that it decided R.A.V. See Brief of Minnesota Civil Liberties Union (discussing 
the growth of college speech codes). In his concurring opinion, Justice Blackmun appeared 
to acknowledge the efforts of Justice Scalia’s opinion to address these trends, stating, ‘‘I 
fear that the Court has been distracted from its proper mission by the temptation to 
decide the issue over ‘politically correct speech’ and ‘cultural diversity,’ neither of which 
is presented here.’’ 505 U.S. at 415, 112 S. Ct. at 2561 (Blackmun, J., concurring). 
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was, in fact, that this proscription impermissibly distinguished among 
different categories of speech—forbidding, for instance, ‘‘messages ‘based 
on virulent notions of racial supremacy,’’’ while allowing expression 
condemning those who preach racial supremacy.’* The Court ruled that 
the First Amendment did not permit government actors to make such 
content-based distinctions.’” 

Against this backdrop, not surprisingly, many commentators have 
concluded that tensions between the notions of free speech and equality 
require that universities either compromise and balance these suppos- 
edly ‘‘competing’’ rights, or favor one as being more important to the 
learning environment than the other.*® 

In this article, we will show that to the extent that universities have 
been abstractly defining the behavior that they want to prohibit and 
broadly distinguishing between protected speech and regulable conduct, 
they have framed their policies in ways that are doomed to invite 
successful legal challenges. This does not mean, however, that the 
existing cases on speech codes and related regulations preclude efforts 
to address meaningfully the problems of racial and sexual harassment, 
even when allegations of those forms of discrimination include com- 
plaints of racist or sexist expression. 

We will demonstrate, through a comprehensive examination of First 
Amendment and anti-discrimination principles in the university setting, 
that colleges and universities can (and sometimes must) take steps to 
proscribe discrimination in the form of racial and sexual harassment, 
without sacrificing free speech principles in the process.’® 

Specifically, we will show that a resolution of the question of how 
a university may regulate speech that constitutes in whole or in part a 
racially or sexually hostile environment depends less on some abstract 
‘“‘balancing”’ of anti-discrimination and free speech rights than on a 
more focused inquiry in the university setting. As the mission of the 
university comprises dual and compatible aims of the anti-discrimina- 
tion and free speech principles, we will illustrate how harassment cases 
can be addressed in ways that fully respect both anti-discrimination 
and free speech principles. Stated differently, we will show that the 





16. 505 U.S. at 392, 112 S. Ct. at 2548. 

17. Id. 

18. See, e.g., Richard Delgado, Campus Anti-Racism Rules: Constitutional Narratives 
in Collision, 85 Nw. U. L. Rev. 343, 345-48 (1991); Richard Delgado and Jean Stefancic, 
Overcoming Legal Barriers to Regulating Hate Speech on Campuses, CHRON. OF HIGHER 
Epuc., Aug. 11, 1993, at B1; Robert M. O’Neil, Colleges Should Seek Educational 
Alternatives to Rules that Override the Historic Guarantees of Free Speech, CHRON. OF 
HIGHER Epuc., Oct. 18, 1989, at B1; see also UWM Post, 774 F. Supp. at 1177, 1181 
(predicating opinion in part on conclusion that Title VII cannot supersede the require- 
ments of the First Amendment); Doe v. University of Mich., 721 F. Supp. 852, 853 (E.D. 
Mich. 1989). 

19. See infra Section IV. 
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benefits protected by these two legal guarantees in higher education— 
(1) an educational environment that is free from discrimination and 
therefore conducive to learning; and (2) an educational environment in 
which the free and robust exchange of ideas maximizes learning poten- 
tial—are mutually supportive. 

As part of this analysis, we will address the central importance of 
the manner in which the university regulates the expression at issue. 
In this context, we will show that because violations of federal anti- 
discrimination laws may encompass expressive elements, as well as 
other types of non-expressive activity, the operative question is not 
whether the activity that may be the target of a discrimination claim is 
‘“‘speech’’ or ‘‘conduct.’’?° Rather, the inquiry in any case involving a 
claim of racial or sexual harassment should include consideration of 
whether the regulation under which the university takes action is 
directed at a legitimate harm that the university may prohibit—regard- 
less of the expression that may, incidentally, be a part of the activity 
creating the harm.?? 

To demonstrate that colleges and universities can harmonize the 
rights of free speech and freedom from discrimination by focusing on 
the educational objectives and opportunities at stake,?? we will first 
examine principles under federal law that apply when issues of free 
speech are present (Part I),2*7 and when harassment claims must be 


evaluated under anti-discrimination laws (Part II).2* Based on the prin- 
ciples discussed in these two sections, we will then show in Part III?5 
how these rights are mutually supportive in the higher education setting 
through an analysis of the two factual situations previewed at the 





20. See infra note 152 and accompanying text. 

21. As we will demonstrate, when determining whether activity is protected by the 
First Amendment, an abstract distinction between activity that is ‘‘speech’’ and activity 
that is ‘‘conduct”’ is tenable, at best. An altogether different and appropriate question 
for First Amendment purposes centers upon the object of any rule that may have an 
impact on expression. Also frequently referenced in terms of a speech-conduct dichotomy, 
the question posed in this examination is whether the content of speech is the target of 
the rule at issue, or whether other activity that causes some social harm (conduct) is the 
target. See infra note 152 and accompanying text. 

22. Although we will focus primarily on educational opportunities and benefits for 
students in this article, Title VI and Title IX and their implementing regulations may 
also protect educational opportunities and benefits for faculty members under certain 
circumstances. See supra note 9. The precise parameters of employment coverage under 
Title VI and Title IX have long been debated and are currently in question. See, e.g., 
Lakoski v. University of Tex. Medical Branch at Galveston, 66 F.3d 751 (5th Cir. 1995) 
(involving whether the availability of remedies under Title VII of the Civil Rights Act 
precludes a private suit seeking damages for employment discrimination under Title IX), 
petition for cert. filed, 64 U.S.L.W. 3625 (U.S. Mar. 8, 1996) (No. 95-1439). 

23. See infra notes 27-77 and accompanying text. 

24. See infra notes 78-97 and accompanying text. 

25. See infra notes 98-141 and accompanying text. 
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beginning of the article (and set forth in greater detail in the beginning 
of that section).”® 

We will then briefly consider how these principles might apply in 
related scenarios in which it may become more difficult to draw the 
necessary legal lines. Finally, in Part IV, we will provide specific 
recommendations, with supporting rationales, to help guide colleges 
and universities as they address the problems of discrimination while 
seeking to preserve communities in which the ‘‘robust exchange’’ of 
many, differing ideas and perspectives remains a reality for all. 


I. Basic PRINCIPLES OF FREE SPEECH IN HIGHER EDUCATION 


Free speech rights stemming from the First Amendment apply to 
both students and faculty members on public college and university 
campuses.?’ As will be explained below, however, those rights are not 
absolute.?® The objectives that underscore the First Amendment also 
reflect and reinforce the educational mission of colleges and universi- 
ties. These objectives include advancement of a representative democ- 
racy and self-government;”® the pursuit of truth in the marketplace of 





26. We have selected these examples because they provide contrasting paradigms 
through which many of the legal principles related to a university’s regulation of 
expressive behavior that may constitute harassment can be illustrated, and because these 
examples are representative of frequently recurring instances in which claims of harass- 
ment linked to objectionable expression arise. For examples analogous to the classroom 
discussion described in the first stage of the illustration, see UWM Post, Inc. v. Board 
of Regents of Univ. of Wis. Sys., 774 F. Supp. 1163 (E.D. Wis. 1991); Portland Sch. 
Dist. 1J, OCR Case No. 10-94-1117 (Dec. 7, 1994); George Mason Univ. Sch. of Law, 
OCR Case No. 03-94-2086 (Dec. 12, 1994). For examples analogous to the campus activity 
described in the second stage of the illustration, see University of Ill. at Urbana- 
Champaign, OCR Case No. 05-94-2104 (Nov. 30, 1995); Trenton Junior College, OCR 
Case No. 07-87-6006 (Dec. 30, 1987). 

There are, no doubt, more analytically difficult cases that could be discussed, and we 
do not mean to suggest in this article that the analytical framework outlined will provide 
easy answers in all cases. Rather, our goal is to establish a baseline of inquiry from 
which any case involving claims of harassment under federal law may be analyzed 
consistent with First Amendment principles, and to do so in a way that frames the 
analysis so that the values inherent in each can be fully acknowledged. 

27. See Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 506, 89 
S. Ct. 733, 736 (1969) (‘‘It can hardly be argued that either students or teachers shed 
their constitutional rights to freedom of speech or expression at the schoolhouse gate.’’). 
As discussed in supra note 7, these same principles of free expression are also generally 
recognized at private colleges and universities. 

28. From the earliest cases involving First Amendment protections of free speech, 
the Supreme Court has consistently inquired about the interests that may justify govern- 
ment regulation and interference with the expression at issue. See, e.g., Debs v. United 
States, 249 U.S. 211, 39 S. Ct. 252 (1919); Gitlow v. New York, 268 U.S. 652, 455 S. 
Ct. 625 (1925); Dennis v. United States, 341 U.S. 494, 71 S. Ct. 857 (1951). 

29. See Roth v. United States, 354 U.S. 476, 484, 77 S. Ct. 1304, 1308 (1957) (noting 
that the promulgation, exchange, discussion and debate of ideas contribute to an informed 


electorate that can in turn bring about the ‘‘political and social changes desired by the 
people’’). 
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ideas;*° and the promotion of individual self-expression and develop- 
ment.*? Constitutional protection is afforded to the open and robust 
expression and communication of ideas, opinions, and information to 
further each of these objectives.*? This protection parallels a central 
mission of higher education: to nurture and preserve a learning envi- 
ronment that is characterized by competing ideas, openly discussed 
and debated.** 

The paramount importance of the ‘‘robust exchange of ideas’’ in the 
postsecondary context has been recognized by the Supreme Court: 


Our Nation is deeply committed to safeguarding academic free- 
dom, which is of transcendent value to all of us and not merely 
to the teachers concerned. That freedom is therefore a special 
concern of the First Amendment, which does not tolerate laws 
that cast a pall of orthodoxy over the classroom .... The class- 
room is peculiarly the ‘marketplace of ideas.’ The Nation’s future 
depends upon leaders trained through wide exposure to that robust 
exchange of ideas which discovers truth ‘out of a multitude of 
tongues,’ [rather] than through any kind of authoritative selec- 
tion.* 





30. See, e.g., Abrams v. United States, 250 U.S. 616, 630, 40 S. Ct. 17, 22 (1919) 
(Holmes, J., dissenting) (‘‘the ultimate good desired is better reached by free trade in 
ideas’’); American Booksellers Ass’n v. Hudnut, 771 F.2d 323 (7th Cir. 1985), aff’d, 475 
U.S. 1001, 106 S. Ct. 1172 (1986) (observing that ‘‘as a general matter’ the truth of the 
marketplace of ideas is a core principle in First Amendment decisions, but also that 
truth need not be dominant in order for the government to protect speech in a particular 
context). 

31. See, e.g., Board of Educ., Island Trees Union Free Sch. Dist. No. 26 v. Pico, 457 
U.S. 853, 866, 102 S. Ct. 2799, 2807 (1982) (plurality opinion) (discussing First Amend- 
ment precedent that focuses on the ‘‘role of the First Amendment in fustering individual 
self expression’’ (citations omitted)); New York Times Co. v. Sullivan, 376 U.S. 254, 
269, 84 S. Ct. 710, 720 (1964) (‘‘It is a prized American privilege to speak one’s mind, 
although not always in perfect good taste, on all public institutions.’’ (citations omitted)). 

32. See Chaplinsky v. New Hampshire, 315 U.S. 568, 572, 62 S. Ct. 766, 769 (1942) 
(the First Amendment protects ‘‘communication of information or opinion’’); Hudnut, 
771 F.2d at 327 (‘‘Under the First Amendment the government must leave to the people 
the evaluation of ideas.’’). See also Rodney Smolla, Rethinking First Amendment As- 
sumptions About Racist and Sexist Speech, 47 WasH. & LEE L. REv. 171, 209-210 (1990) 
(distinguishing between ‘‘racist opinion’’ and ‘‘racist speech that is devoid of opinion’’). 
It is the message inherent in the communication—ideas, opinions and information— 
rather than the form of the communication, that predominantly shapes the constitutional 
inquiry under the First Amendment. See, e.g., Texas v. Johnson, 491 U.S. 397, 109 S. 
Ct. 2533 (1989) (upholding flag burning as a form of protected expression, observing 
that expressive conduct protected by the First Amendment is that activity which reflects 
an intent to convey a particularized message and a great likelihood that the message will 
be understood by those who receive it). 

33. See Rosenberger v. Rectors of the Univ. of Va., 115 S. Ct. 2510, 2520 (1995) 
(universities are ‘‘vital centers for the nation’s intellectual life’). 

34. Keyishian v. Board of Regents of the Univ. of the State of N.Y., 385 U.S. 589, 
603, 87 S. Ct. 675, 683 (1967). In that case, the Court also cited its own earlier decision 
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Both students and faculty contribute to that robust exchange of ideas.* 

The determination of the extent to which ideas and opinions ex- 
pressed on a college campus merit constitutional protection is guided 
by an examination of both the general mission of the university, and 
by the specific context in which the expression occurs—such as the 
audience, the location, and the reasons for the expression.** When the 
Court first addressed the scope of First Amendment protections for free 
expression, Justice Holmes recognized that ‘‘the character of every act 
depends upon the circumstances in which it is done.’’*”? Thus, both the 





in Sweezy v. New Hampshire, 354 U.S. 234, 250, 77 S. Ct. 1203, 1211-12 (1957) (plurality 

opinion), in which Chief Justice Warren noted the importance of exchange in the 

classroom to society as a whole: 
The essentiality of freedom in the community of American universities is almost 
self-evident. No one should underestimate the vital role in a democracy that is 
played by those who guide and train our youth. To impose any strait jacket 
upon the intellectual leaders in our colleges and universities would imperil the 
future of our Nation. No field of education is so thoroughly comprehended by 
man that new discoveries cannot yet be made. Particularly is that true in the 
social sciences, where few, if any, principles are accepted as absolutes. Schol- 
arship cannot flourish in an atmosphere of suspicion and distrust. Teachers 
and students must always remain free to inquire, to study and to evaluate, to 
gain new maturity and understanding; otherwise our civilization will stagnate 
and die. 

35. See supra note 27 and accompanying text. In fact, even the institution itself—or 
at least its administration—can exercise protected free expression rights when acting as 
a speaker in the society at large rather than as a regulator of the conduct of individuals 
within the institution. See, e.g., Rosenberger, 115 S. Ct. at 2510 (discussing rights of a 
university as a speaker). 

36. It is important to recognize that many university programs and activities do not 
maintain all of the attributes of the traditional public forum, such as streets and parks, 
that historically have been open venues for a virtually unlimited exchange of ideas and 
discussions. See Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 267, 108 S.Ct. 562, 
567 (1988). The range and extent of dialogue and discussion that a university must allow 
under the First Amendment is, therefore, directly related to its policies and practices 
that limit (or do not limit) access to its facilities. The Supreme Court has recognized that 
a university, like a private property owner, may ‘“‘legally preserve the property under its 
control for the use to which it is dedicated.’’ Rosenberger, 115 S. Ct. at 2516 (quoting 
Lamb’s Chapel v. Center Moriches Union Free Sch. Dist., 508 U.S. 384, 390, 113 S. Ct. 
2141, 2146 (1993)). Once it has opened a limited forum, however, a university ‘‘must 
respect the lawful boundaries it has itself set.’’ Rosenberger, 115 S. Ct. at 2517. Speech 
may only be excluded from that forum where such exclusion is ‘‘reasonable in light of 
the purpose served by the forum.’’ Id. (citations omitted). See also Robert C. Post, The 
Constitutional Concept of Public Discourse: Outrageous Opinion, Democratic Deliberation 
and Hustler Magazine v. Falwell, 103 Harv. L. Rev. 601, 684 (1990). For a general 
discussion of this forum analysis in a university setting, see Erik Forde Ugland, Hawkers, 
Thieves and Lonely Pamphleteers: Distributing Publications in the University Market- 
place, 22 J.C. & U.L. 935 (1996). 

37. Scherick v. United States, 249 U.S. 47, 51, 39 S. Ct. 247, 248 (1919); see also 
FCC v. Pacifica Found., 438 U.S. 726, 747, 98 S. Ct. 3026, 3039 (1978) (observing that 
“constitutional protection accorded to [offensive language] need not be the same in every 
context. . . .[inasmuch as] its capacity to offend and its ‘social value’ vary with the 
circumstances,’’ and that ‘‘one occasion’s lyric is another’s vulgarity’’); Roth v. United 
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mission of the academic community and the specific context in which 
the communication occurs bear directly on the way in which expressive 
activity may be regulated.** 

Within any particular context (such as education or employment), 
the Supreme Court has limited the restriction or punishment of speech 
by the state to instances in which there was a social harm that the 
government could legitimately regulate.*® Using a case-specific analysis, 
the Court has balanced the ‘‘free speech’’ interests of individuals against 
the interests of the community regulating the speech.*° Shaped by the 
context in which activity occurs, the focus of the Court’s inquiry has 
been on the putative harm to society resulting from the expression the 
government seeks to regulate. The ostensible harm may be viewed as 
a limitation or denial of an opportunity or benefit that is recognized 
and protected under the law. 

Some types of harm that may be subject to regulation are tied directly 
to interference with the central mission of a college or university.*: In 
some instances, therefore, a university will have the authority to reg- . 
ulate expressive behavior within its confines because of the educational 
nature of its mission. For example, colleges may restrict expression on 
campus in the limited situations in which the challenged expression 
‘materially disrupts the classwork or involves substantial disorder or 
invasion of the rights of others.’’*? Stated differently, when expressive 
activity infringes on reasonable campus rules, interrupts classes, or 
substantially interferes with the opportunity of students to obtain an 
education, then reasonable, non-discriminatory limits on the expression 
can be established.* 





States 354 U.S. 476, 494-96, 77 S. Ct. 1304, 1314-15 (1995) (Warren, C.J., concurring) 
(recognizing the central role of context in First Amendment analysis). 

38. See, e.g., Rosenberger, 115 S. Ct. 2510 (1995); Tinker, 393 U.S. at 506, 89 S. Ct. 
at 736. Cf. Delgado, supra note 18, at 379 (‘‘Classroom discussion of racial matters and 
even the speech of a bigot aimed at proving the superiority of the white race might move 
us closer to the truth. But one-on-one insults do not.’’). 

39. Schenck v. United States, 249 U.S. 47, 52, 39 S. Ct. 247, 249 (1919); Collin v. 
Smith, 447 F. Supp. 676, 688 (N.D. Ill.), (‘‘the central issue in First Amendment cases 
is the constant tension between the policy of permitting unrestricted exchange and 
discussion of ideas and the government’s legitimate interest in preventing the harms that 
may be caused by speech.’’), aff'd, 578 F.2d 1197 (7th Cir.), cert. denied, 439 U.S. 916, 
99 S. Ct. 291 (1978). 

40. See R.A.V., 605 U.S. at 382-83, 112 S. Ct. at 2542-43. 

41. Of course, that mission is not identical to the mission of compulsory education 
at lower levels. ‘‘The mission of education at all levels is disseminating knowledge, but 
the mission of higher education includes also discovering and improving knowledge.”’ 
NEIL HAMILTON, ZEALOTRY AND ACADEMIC FREEDOM 201 (1995). 

42. See Tinker, 393 U.S. at 513, 89 S. Ct. at 740; see also Grayned v. Rockford, 408 
U.S. 104, 117-18, 92 S. Ct. 2294, 2304 (1972) (no absolute right to use all parts of school 
for unlimited expressive purposes). 

43. See Healy v. James, 408 U.S. 169, 180, 194, 92 S. Ct. 2338, 2346, 2353 (1972) 
(stating that universities may impose viewpoint-neutral, ‘‘reasonable campus rules and 
regulations’’ consistent with their obligation to ‘‘vigilant[ly] protect{]’’ First Amendment 
freedoms on campus) (citation omitted). 
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This standard is based on protection of the educational mission itself 
and is not tied to the content or viewpoint of expression.** Under this 
standard, the offensiveness of racist or sexist expression, by itself, is 
not a sufficient legal reason to justify regulation of the expression.** Of 
course, the fact that expressive conduct is offensive should not and 
does not shield it from regulation, either.** For example, offensive 
expression may be regulated when it is so intrusive that individuals 
who are entitled to participate in a particular activity are placed in 
circumstances in which they constitute a ‘‘captive audience’’—i.e., they 
cannot avoid the objectionable expression if they want to participate in 
the activity.*” Thus, if ‘‘substantial privacy interests [of the listener] are 
being invaded in an essentially intolerable manner,’’ and if he has 
little to no choice in the decision about whether to ‘‘turn off’’ the 
expression,** the offensiveness of the expression may justify restrictions 
on that expression that would not be permitted absent the ‘‘captive’’ 
surroundings. °° 





44. See infra note 89. 

45. See United States v. Eichman, 496 U.S. 310, 110 S. Ct. 2404 (1990) (government 
may not prohibit the expression of an idea simply because society finds the idea offensive 
or disagreeable). See also Texas v. Johnson, 491 U.S. 397, 109 S. Ct. 2533 (1989); Cohen 
v. California, 403 U.S. 15, 915 S. Ct. 1780 (1971) (holding that state lacked compelling 
justification for its prosecution of an individual for wearing clothing in public bearing 


the message, ‘‘Fuck the Draft’’). In fact, the offensiveness of expression, without more, 
does not rise to the level that would establish a racially or sexually hostile environment 
under federal law. See, e.g., University of Ill. at Urbana-Champaign, OCR Case No. 05- 
94-2104 (Nov. 30, 1995) (‘‘‘Offensiveness,’ in and of itself, is not dispositive in assessing 
a racially hostile environment claim under Title VI, particularly in light of the First 
Amendment to the United States Constitution.’’). 

46. See R.A.V., 505 U.S. at 390, 112 S. Ct. at 2546-47 (‘‘Where the government does 
not target conduct on the basis of its expressive content, acts are not shielded from 
regulation merely because they express a discriminatory idea or philosophy.’’). 

47. Frisby v. Schultz, 487 U.S. 474, 108 S. Ct. 2495 (1988); see also Carey v. Brown, 
447 U.S. 455, 471, 100 S. Ct. 2286, 2296 (1980) (the right to communicate is not limitless; 
“‘{t]he State’s interest in protecting the well-being, tranquility, and privacy of the home 
is certainly of the highest order in a free and civilized society.’’); Rowan v. Post Office 
Dept., 397 U.S. 728, 737, 90 S. Ct. 1484, 1491 (1970) (‘‘That we are often ‘captives’ 
outside the sanctuary of the home and subject to objectionable speech and other sound 
does not mean we must be captives everywhere’). Cf. Collin v. Smith, 578 F.2d 1197 
(7th Cir.) (recognizing that city residents were not a captive audience because they could 
avoid an offensive parade if they chose), cert. denied, 439 U.S. 916, 99 S. Ct. 291 (1978). 

48. See Cohen v. California, 403 U.S. 15, 21, 91 S. Ct. 1780, 1786 (1971). 

49. See, e.g., Sable Communications, Inc. v. FCC, 492 U.S. 115, 127, 109 S. Ct. 
2829, 2837 (1989) (upholding prohibition against obscene interstate commercial telephone 
communication but striking down similar prohibitions of indecent messages and stating: 
‘‘Placing a telephone call is not the same as turning on a radio and being taken by 
surprise by an indecent message.’’). See generally, Cohen, 403 U.S. at 21, 108 S. Ct. at 
1786 (‘‘government may properly act in many situations to prohibit intrusion into the 
privacy of the home of unwelcome views and ideas which cannot be totally banned from 
the public dialogue’’). 

50. See Frisby, 487 U.S. at 48, 108 S. Ct. at 2503 (upholding ordinance that completely 
banned picketing ‘‘before or about’’ any residence, noting that the reach of the ordinance 
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Other types of regulation have historically been directed at the actual 
content of certain narrowly defined categories of expression that were 
long deemed to be so inherently and directly harmful that they were 
thought to be outside the scope of First Amendment protections. For 
example, so-called ‘‘fighting words’’—by definition, words likely to 
incite an immediate breach of the peace—were believed to be without 
First Amendment protection because such words were ‘‘of such slight 
social value ... that any benefit that may be derived from them is 
clearly outweighed by the social interest in order and morality.’’* 

Out of concern with hate speech and the harm it was perceived to 
cause on campuses, many college anti-harassment and speech codes 
were based largely on these categories, particularly fighting words. 
Colleges and universities enacted prohibitions on expression within the 
so-called ‘‘unprotected’’ categories of speech that targeted racial, sexual, 
and other animus.®*? But in 1992, the Supreme Court ruled on a city 





was to ‘‘only focused picketing taking place solely in front of a particular residence,”’ 
and that ‘‘the type of picketers banned by the ... ordinance generally do not seek to 
disseminate a message to the general public, but to intrude upon the targeted resident 
and to do so in an especially offensive way.’’). 

51. Chaplinsky v. New Hampshire, 315 U.S. 568, 572, 62 S. Ct. 766, 769 (1942). The 
Supreme Court first set forth the ‘‘fighting words’’ doctrine in Chaplinsky, ruling that 
the First Amendment did not protect those words that ‘‘by their very utterance inflict 
injury or tend to incite an immediate breach of the peace.’’ Id. at 570, 62 S. Ct. at 769. 
That doctrine has been substantially narrowed, with the Supreme Court now requiring 
that for a regulation of such expression to be constitutional, the proscription on speech 
must be tied to an ‘‘imminent’’ danger of violence. See Brandenburg v. Ohio, 395 U.S. 
444, 447, 89 S. Ct. 1827, 1829 (1969) (the state may forbid or proscribe advocacy of the 
use of force or a violation of the law in the limited circumstance where such advocacy 
“is directed to inciting or producing imminent lawless action and is likely to incite or 
produce such action’’); see also Terminiello v. Chicago, 373 U.S. 1, 83 S. Ct. 1068 
(1949); Feiner v. New York, 340 U.S. 315, 71 S. Ct. 303 (1951); Gooding v. Wilson, 405 
U.S. 518, 528, 92 S. Ct. 1103, 1109 (1972) (invalidating an ordinance primarily because 
it had been applied to utterances ‘‘where there was no likelihood that the person addressed 
would make an immediate violent response’’); Lewis v. New Orleans, 415 U.S. 130, 132, 
94 S. Ct. 970, 971 (1974) (remanding conviction under statute because punishment of 
‘‘opprobrious language’’ could include words that did not ‘‘by their very utterance inflict 
injury or tend to invite an immediate breach of the peace’’) (citation omitted). 

52. The speech code adopted by Stanford University expressly prohibited expression 
that ‘‘[made] use of insulting or ‘fighting’ words or non-verbal symbols.’’ Corry v. Leland 
Stanford Junior Univ., No. 740309, slip op. at 2 (Cal. Super. Ct. Feb. 27, 1995). The 
Stanford code defined ‘‘harassment by personal vilification’ to include expression in- 
tended to insult or stigmatize an individual on the basis of the individual’s ‘‘sex, race, 
color, handicap, religion, sexual orientation, or national and ethnic origin.’’ Id. Similarly, 
the board of regents at the University of Wisconsin argued that its rule regulated only 
‘fighting words.’’ UWM Post, Inc. v. Board of Regents of Univ. of Wis. Sys., 774 F. 
Supp. 1163, 1169 (E.D. Wis. 1991). The University of Wisconsin rule included as an 
element of regulated expression ‘‘discriminatory’’ expression that intentionally ‘‘de- 
mean{ed] the race, sex, religion, color, creed, disability, sexual orientation, national 
origin, ancestry or age’’ of the individual addressed. Id. at 1165. The University of 
Michigan policy also included as an element of regulable conduct expression that 
stigmatized or victimized individuals on the basis of ‘‘race, ethnicity, religion, sex, sexual 
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hate speech ordinance in R.A.V. v. City of St. Paul, Minnesota,® and 
in doing so altered the relevant legal landscape. 

Although the Supreme Court’s decision in R.A.V. essentially con- 
firmed the university speech and anti-harassment code decisions of the 
federal courts in Doe and UWM Post, the decision did something 
ultimately more significant. For the first time in the Court’s history, a 
majority of the Supreme Court held that there were, in fact, no cate- 
gories of unprotected speech—including those like fighting words, 
defamation and obscenity—that had been previously construed to be 
outside of the protection of the First Amendment.** Also, the Court 
strongly reaffirmed the idea that government institutions could not 
proscribe speech with which they disagreed because of their disagree- 
ment with that speech.**> The reasoning used in the majority opinion 
to support these conclusions has profound implications for the ways 
in which universities may regulate racial and sexual harassment. 

The municipal ordinance at issue in R.A.V. prohibited as disorderly 
conduct the placement on public or private property of objects or 
messages that one would reasonably know to arouse ‘‘anger, alarm or 
resentment in others on the basis of race, color, creed, religion or 
gender.’’** The defendant was convicted under the ordinance because 
of his complicity with others in burning a cross in the yard of a black 
family in St. Paul.5” He challenged his conviction on the basis that the 
ordinance was overbroad and vague on its face, and because it discrim- 


inated based on the viewpoint of the speech at issue.™ 





orientation, creed, national origin, ancestry, age, marital status, handicap, or Vietnam- 
era status... .’’ Doe v. University of Mich., 721 F. Supp. 852, 856 (E.D. Mich. 1989). 

The narrowness of the fighting words doctrine is the basis upon which, at least in 
part, these codes were invalidated. See Corry, slip op. at 9 (striking down Stanford 
University speech code because, among other things, it prohibited words which would 
‘not only cause people to react viclently, but also cause them to feel insulted or 
stigmatized’’); UWM Post, 774 F. Supp. at 1172 (striking down University of Wisconsin 
rule because the rule did not regulate only ‘‘speech [which] by its very utterance tend[ed] 
to incite violent reaction’’). 

53. 505 U.S. 377, 112 S. Ct. 2538 (1992). 

54. R.A.V., 505 U.S. at 383-86, 112 S. Ct. at 2543-45. 

55. Although the public university, for example, maintains the constitutional authority 
to regulate disruptive expression, it may not, as a general rule, impose special regulations 
on speakers who express views on disfavored subjects, or who express views that 
contradict or challenge those favored by the university. This prohibition is based upon 
the existence of ‘‘an ‘equality of status in the field of ideas,’’’ and the recognition that 
under the First Amendment government ‘‘must afford all points of view an equal 
opportunity to be heard.’’ Carey v. Brown, 447 U.S. 455, 463, 100 S. Ct. 2286, 2291 
(1980) (citations and footnote omitted). If universities restrict speech in a way tending 
to favor one side of a debate over another, or tending to limit expression on particular 
issues, their actions will be subject to a heightened scrutiny under the First Amendment. 
Such restrictions are referred to as viewpoint- and content-based restrictions, respectively. 

56. R.A.V., 505 U.S. at 380, 112 S. Ct. at 2541. 

57. See id. 

58. See id. 
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All members of the Court agreed that the conviction should be 
overturned, but disagreed strongly about the reasons that would support 
this result. Justice Scalia, on behalf of five members of the Court, 
concluded that the ordinance was facially unconstitutional because ‘‘it 
prohibit[ed] otherwise permitted speech solely on the basis of the 
subjects the speech addresse[d].’’*® Even given the limiting construction 
of the ordinance—that its reach was only to fighting words in the 
categories described—the majority found that the operation of the or- 
dinance was impermissibly content- and viewpoint-based, concluding 
that the ordinance ‘‘prohibit[ed] otherwise permitted speech solely on 
the basis of the subjects the speech addresses.’’® In particular, the 
Court focused on the city’s targeting of ‘‘fighting words ... that 
communicate messages of racial, gender, or religious intolerance.’’™ It 
stated that ‘‘[s]Jelectivity of this sort creates the possibility that the city 
is seeking to handicap the expression of particular ideas.’’*? The Court 
recognized that the record and concessions of the city ‘‘elevate the 
possibility to a certainty.’’** When explaining its construction and 
analysis of the ordinance, the Court was careful to note that in practical 
operation the ordinance discriminated on the basis of viewpoint, as 
well. The Court concluded that the ordinance in many instances would 
‘license one side of a debate to fight freestyle, while requiring the 
other to follow Marquis of Queensbury Rules’’—authority the city lacked 
under the First Amendment.™ 

Although not directly at issue in the case, the majority was careful 
to distinguish federal harassment law from the municipal regulation at 
issue, suggesting that a state could constitutionally prohibit expression 





59. Id. at 381, 112 S. Ct. at 2542. The similarity on this point between this ordinance 
and the college codes that courts have invalidated is striking. See supra note 12. 

60. Id. at 381, 112 S. Ct. at 2542. 

61. Id. at 393-94, 112 S. Ct. at 2549. 

62. Id. at 394, 112 S. Ct. at 2549. 

63. Id. 

64. Id. at 391, 112 S. Ct. at 2547. Justices White, Blackmun and Stevens filed separate 
opinions on behalf of themselves and other members of the Court, concurring in the 
judgment only. In an opinion that read more like a dissent, Justice White attacked the 
majority for ‘‘cast[ing] aside a long-established First Amendment doctrine [regarding 
certain narrowly defined categories of speech] . . . and adopt[ing] an untried theory.’ Id. 
at 398, 112 S. Ct. at 2551 (White, J., concurring in the result). His most fundamental 
challenge to the majority’s opinion rested on his belief that the majority abandoned a 
long-standing recognition that some categories of speech were of such low value that 
they were ‘‘not within the areas of constitutionally protected speech.’’ Id. at 400, 112 S. 
Ct. at 2552 (citations omitted). See also New York v. Ferber, 458 U.S. 747, 764, 102 S. 
Ct. 3348, 3353 (1982) (White, J.) (in an opinion on behalf of the Court, observing that 
the Court had ‘‘squarely held’’ that obscenity was not constitutionally protected speech). 
Justice Blackmun agreed with Justice White’s reasoning. R.A.V., 505 U.S. at 413-15, 112 
S. Ct. at 2560-61 (Blackmun, J., concurring in the judgment). Justice Stevens, agreeing 
with much of Justice White’s opinion, wrote to explain what he believed to be a ‘‘skewed’’ 
analysis by both the majority and concurring opinions, based on the absolutism inherent 
in each. Id. at 417, 112 S. Ct. at 2561 (Stevens, J., concurring in the judgment). 
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that was part of legally proscribed discrimination under federal law 
because ‘‘conduct rather than speech’’ was the target of anti-discrimin- 
ation statutes.® Justice Scalia reasoned that since words could in some 
circumstances violate laws directed against conduct rather than speech, 
a ‘‘particular content-based subcategory of a proscribable class of speech 
can be swept up incidentally within the reach of a statute directed at 
conduct rather than speech.’’®* ‘‘Thus, . . . sexually derogatory ‘fighting 
words,’ among other words, may produce a violation of Title VII’s 
general prohibition against sexual discrimination in employment prac- 
tices.’’®” 

Taking issue with the majority opinion, Justice White, in his con- 
currence on behalf of four members of the Court, specifically discussed 
the hostile environment theory in the employment context and the 
ramifications implicit in the R.A.V. majority opinion on this subject. 
He observed that the prohibitions of Title VII were ‘‘similar to’’ the St. 
Paul ordinance that banned the placement of certain objects on private 
property because both imposed ‘‘special prohibitions on those speakers 
who express[ed] views on disfavored subjects.’’® He concluded, there- 
fore, that under the majority’s reasoning, hostile environment claims 
should ‘‘fail First Amendment review, because a general ban on ha- 
rassment, ... would cover the problem of sexual harassment, [and] 
any attempt to proscribe the subcategory of sexually harassing expres- 
sion would violate the First Amendment.’’”° 


The point of division between the opinions can be explained only 
with reference to the analysis of the ‘‘secondary effects’’ doctrine, which 
addresses the regulation of expression not for its inherent content but 
because of other conditions that result from such expression.”: Both the 





65. R.A.V., 505 U.S. at 389, 112 S. Ct. at 2546. 

66. Id. 

67. Id. See also Wisconsin v. Mitchell, 508 U.S. 476, 486, 113 S. Ct. 2149, 2200 
(1993) (recognizing that R.A.V. cited Title VII as ‘‘an example of a permissible content- 
neutral regulation of conduct’’); Hishon v. King & Spaulding, 467 U.S. 69, 104 S. Ct. 
2229 (1984). Many of the concepts and principles applicable to hostile environment 
analysis under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a) (1994), 
which relates to employment, are similar to the concepts and principles of Title VI and 
Title IX, which relate to education. See supra note 9. See generally Franklin v. Gwinnett, 
503 U.S. 60, 112 S. Ct. 1028 (1992); Cannon v. University of Chicago, 441 U.S. 677, 99 
S. Ct. 1946 (1979). Of course, as noted in Investigative Guidance, the differences between 
the contexts of employment and education must be considered. See supra note 9. 

68. 505 U.S. at 409-10, 112 S. Ct. at 2557-58. 

69. Id. at 409, 112 S. Ct. at 2557 (citation omitted). 

70. Id. 

71. When the adverse ‘‘secondary effects’ of the speech at issue provide the basis 
for a regulation that distinguishes among categories of speech, the regulation is not 
characterized as content-based for First Amendment purposes. The supporting rationale 
for this is clear. Government may enact rules that regulate expression in cases where the 
rule targets the ‘‘secondary’’ harm resulting from that expression rather than the message 
communicated. Thus, the state may draw otherwise impermissible lines in the regulation 
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majority and concurring opinions recognized that rules such as those 
prohibiting students from engaging in conduct that creates a racially 
hostile environment would, to the extent that they regulate expression, 
constitute content- or viewpoint-based restrictions on expression—as 
long as they were not justified by ‘‘secondary effects’’ of the expression 
being regulated.” The question of whether such rules were, in fact, 
justified by ‘‘secondary effects’’ was one on which the Justices sharply 
differed. The majority concluded that the ‘‘secondary effects’’ standard 
would permit anti-discrimination laws that prohibited racially or sex- 
ually hostile environments.”? Justice White disagreed, maintaining that 
because the hostile environment standards were ‘‘keyed’’ to the ‘‘emo- 
tive impact of the speech’’ on the victim, they would no more fall 
within a secondary effects exception than did the ordinance at issue.” 

Justice Scalia did not specifically respond to Justice White’s argument 
as he might have. Although Justice White correctly noted that hostile 
environment standards are ‘‘keyed’’ to the impact on the victim of the 
hostile environment, what he failed to acknowledge was the fact that 
that impact, under federal standards, is defined by more than ‘‘the 
emotive impact’’ on the victim.”’ In the education context, in particular, 





of a particular kind or segment of speech when it can justify its restriction ‘‘without 
reference to the content of the regulated speech.’’ Boos v. Barry, 485 U.S. 312, 320, 108 
S. Ct. 1157, 1163 (1988); see also Renton v. Playtime Theatres, Inc., 475 U.S. 41, 106 
S. Ct. 925 (1986). 

72. The secondary effects ‘‘exception’’ (in the words of Justice White) was one of 
three exceptions that the majority ‘‘engrafted’’ onto its ‘‘newly announced First Amend- 
ment rule.’’ R.A.V., 505 U.S. 377, 408, 112 S. Ct. 2538, 2556 (White, J., concurring). 
The others were: (1) permitting content based distinctions that are made for ‘‘the very 
reason the entire class of speech at issue is proscribable,’’ and (2) permitting content- 
based distinctions when ‘‘there is no realistic possibility that official suppression of ideas 
is afoot.’’ Id. at 390, 112 S. Ct. at 2558. See also Corry v. Leland Stanford Junior Univ., 
No. 740309 slip op. at 18 (Cal. Super. Ct. Feb. 27, 1995) (applying the R.A.V. framework). 

73. One term after R.A.V., the Supreme Court in Wisconsin v. Mitchell, 508 U.S. 
476, 477, 113 S. Ct. 2194, 2196 (1993), unanimously upheld a penalty enhancement 
statute singling out bias-inspired conduct because it inflicted ‘‘greater individual and 
social harm,’’ such as retaliatory crimes and community unrest, and based on the 
conclusion that the state’s desire to redress those harms ‘‘provid[ed] an adequate expla- 
nation ... over and above mere disagreement with the offender’s beliefs and biases.”’ 
Cf. R.A.V., 505 U.S. at 425, 112 S. Ct. at 2557 (Stevens, J., concurring) (the critical 
examination in the ‘‘selective’’ regulation of expression designed to protect certain 
individuals or groups depends on a ‘“‘legitimate determination that the harm created by 
the regulated expression differs from that created by the unregulated expression’’). See 
generally Roberts v. U.S. Jaycees, 468 U.S. 609, 628, 104 S. Ct. 3244, 3255 (1984) 
(‘‘Violence or other types of potentially expressive activities that produce special harms 
distinct from their communicative impact ... are entitled to no constitutional protec- 
tion.’’). 

74. Justice Scalia expressly acknowledged this legal maxim, albeit in a different 
portion of his opinion: ‘“‘The emotive impact of speech on its audience is not a ‘secondary 
effect.’’’ R.A.V., 505 U.S. at 394, 112 S. Ct. at 2549 (citations omitted). 

75. Cf., e.g., Aguilar v. Avis Rent-A-Car Sys., 70 Fair Empl. Prac. Cas. 1477 (Cal. 
Ct. App. 1996) (in the employment context, the secondary-effects exception encompasses 
speech that creates an abusive work environment in violation of Title VII). 
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there must be a limitation of an educational opportunity, in addition 
to the adverse emotive impact of the conduct, in order to establish a 
racially or sexually hostile environment.” 

Justice Scalia’s observation that ‘‘[wJhen the government does not 
target conduct on the basis of its expressive content, acts are not 
shielded from regulation merely because they express a discriminatory 
idea or philosophy,’’””? recognizes that conduct containing expressive 
elements may nevertheless constitute a violation of federal law—in- 
cluding the anti-discrimination statutes. The standards governing racial 
and sexual harassment in the education context stemming from these 
statutes are the other aspect of the law with which universities must 
be concerned in cases involving alleged harassment and expression. 
Accordingly, these standards will be described briefly in the next 
section. 


II. BASIC PRINCIPLES OF HARASSMENT IN HIGHER EDUCATION 


Harassment that limits or interferes with an individual’s educational 
opportunities on the basis of characteristics such as race or sex is a 
recognized form of discrimination under federal law.”* The right to be 
free from discrimination on the basis of race or sex is protected by the 
Equal Protection Clause,”® as well as federal statutes designed to ensure 
equal educational opportunity for all students.*° These laws prohibit 


public institutions or recipients of federal funds from discriminating 
among students on these bases, absent appropriate justifications.* 

The term ‘‘harassment’’ does not appear in the race and sex discrim- 
ination statutes that apply to colleges and universities.*? Definitions of 
harassment that have been developed subsequent to the passage of 
discrimination statutes are actually summaries of legal standards of 





76. See infra notes 91, 92, 94 and accompanying text. 

77. R.A.V., 505 U.S. at 390, 112 S. Ct. at 2546. 

78. See supra note 9 (describing the applicable federal civil rights laws). 

79. U.S. Const., amend. XIV, § 1. 

80. See supra note 9. Although only public institutions are subject to the Constitution, 
most colleges and universities (both public and private) receive federal funds and are 
therefore subject to Title VI and Title IX. 

81. Under certain circumstances, current federal law permits (and sometimes requires) 
affirmative action to further improve educational opportunities for certain groups of 
students. See, e.g., 34 C.F.R. § 100.3(b)(6)(i) and (ii) (1995) (Title VI regulations that 
require affirmative action to remedy discrimination and permit voluntary affirmative 
action to overcome the effects of conditions that have resulted in limited participation 
in educational programs by members of a particular race, color or national origin). See 
also Joint Statement on Rights and Freedoms of Students, AAUP Policy Documents and 
Reports (1995 ed.) at 228, n.3 (‘‘In all aspects of education, students have a right to be 
free from discrimination on the basis of individual attributes not demonstrably related to 
academic success in the institution’s programs, including but not limited to race, color, 
gender, age, disability, national origin, and sexual orientation.’’). 

82. See supra note 9 (referencing Title VI and Title IX). 
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liability for certain types of discrimination.** The legal standards defin- 
ing discriminatory harassment, as articulated in the context of higher 
education, cover both the misuse of authority by the agents or employ- 
ees of educational institutions and the establishment of a hostile envi- 
ronment for which such institutions are ultimately responsible. 

Harassment involving the abuse of authority by an institution’s agent(s) 
or employee(s), acting within the scope of his or her duties, to limit 
educational benefits on the basis of race or sex, leads to direct liability 
of the institution. For example, an institution is liable for so-called 
‘“‘quid pro quo sexual harassment’’ when a representative of the insti- 
tution conditions someone’s educational opportunities on the perform- 
ance of sexual favors. An institution is similarly liable when its 
representatives limit educational opportunities on the basis of race.* 
In such cases, the legal standards are premised upon the discriminatory 
limitation of educational benefits rather than on a general definition of 
harassment.®” 

Federal agencies and courts have also recognized the concept of a 
discriminatory hostile environment, which can result from an institu- 
tion’s failure to provide a nondiscriminatory environment that is con- 
ducive to working or learning.** This legal standard reflects the overall 
mission of an institution (e.g., as an employer or educator), and rec- 
ognizes that the opportunities for individuals that stem from that 
mission can be unlawfully limited when the institution fails to address 
harassment of those individuals within its programs and activities. Like 
the theories of direct liability, this legal standard is ultimately based 
on the institution’s need for and ability to exercise control over the 
setting in which it offers its opportunities and benefits. 

In the education context, a violation of Title VI or Title IX occurs if 
a recipient of federal funds has created or is otherwise responsible for 
a racially or sexually hostile environment.® In general, this determi- 





83. See, e.g., 29 C.F.R. § 1604.11 (1991) (definition of sexual harassment in employ- 
ment based on legal standards for employer liability). See also Meritor Sav. Bank v. 
Vinson, 477 U.S. 57, 106 S. Ct. 2399 (1986) (discussing the evolution of the case law 
and recognizing a sexually hostile environment as a form of sex discrimination in 
employment). 

84. See Investigative Guidance, 59 Fed. Reg. at 11448; Sexual Harassment Guidance, 
supra note 9. 

85. See Alexander v. Yale Univ., 459 F. Supp. 1, 4 (D. Conn. 1977), aff’d, 631 F.2d 
178 (2d Cir. 1980) (a claim that academic advancement was conditioned upon submission 
to sexual demands constitutes a claim of sex discrimination in education); Kadiki v. 
Virginia Commonwealth Univ., 892 F. Supp. 746 (E.D. Va. 1995); see also Moire v. 
Temple Univ. Sch. of Medicine, 613 F. Supp. 1360, 1366 (E.D. Pa. 1985), aff’d mem., 
800 F.2d 1136 (3d Cir. 1986). 

86. See Investigative Guidance, 59 Fed. Reg. at 11448-49 & 11451 (citations omitted). 

87. See id. 

88. See id. at 11449-51 (discussing hostile environment standard as used to analyze: 
racial harassment allegations in the education context); Meritor, 477 U.S. 57, 106 S. Ct. 
2399 (recognizing hostile environment standard as a form of sexual harassment under 
Title VII); Sexual Harassment Guidance, supra note 9, at 52175. 

89. The benefits protected by the discrimination laws differ based on the mission and 
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nation is based on an inquiry about whether conduct is sufficiently 
severe, pervasive or persistent so that the victim of the hostile environ- 
ment cannot fully participate in or take advantage of the opportunities 
provided by a college or university.°° This assessment of the environ- 
ment involves analysis of the ‘‘totality of the circumstances,’’® and 
turns on whether the allegedly harassing conduct would interfere with 
or limit the educational benefits of a similarly situated individual based 
in part on an objective standard of ‘‘reasonableness.’’®? 

Thus, legally cognizable harm to individuals that can constitute 
discrimination must consist of more than subjective offense taken at a 
race- or sex-related statement. The educational benefits protected by 
the anti-discrimination statutes cannot be reasonably read to go so far 
as to guarantee complete comfort or agreement with the opinions and 
perspectives expressed within the educational environment.” 





purpose of institutions as educators or employers. Accordingly, the context and the role 
of the institution (as educator or employer) must be considered in applying these legal 
standards. See Investigative Guidance, 59 Fed. Reg. at 11451, n.3 (‘‘OCR will consider 
the differences between the contexts of employment and education’’ in applying these 
standards). This article focuses on the educational context and on the role of colleges 
and universities as educational institutions, rather than on employment issues that arise 
in the university setting. . 

90. For example, ‘‘compare Trenton Junior College, OCR Case No. 07-87-6006 ([T]itle 
VI violated where college failed to provide adequate security for black basketball players 
who were subjected to a break-in, cross-burning and placement of racccon skins at their 
campus residences) with University of Cal., Santa Cruz, OCR Case No. 09-91-6002 (no 
finding of racial harassment where OCR found only isolated individual incidents over 
three-year period).’’ Id. at 11452-53 and cases cited therein. 

91. The question is whether all the facts and circumstances, taken together, are 
enough to indicate the existence of an environment that is not conducive to—or that 
interferes with—learning. See Investigative Guidance, 59 Fed. Reg. at 11452; Sexual 
Harassment Guidance, supra note 9, at 52176. By its very nature, this standard neces- 
sitates a case-by-case analysis. See also, e.g., University of Ill. at Urbana-Champaign, 
OCR Case No. 05-94-2104 (Nov. 30, 1995) (no violation of Title VI found where most 
alleged incidents of harassment were isolated, not recent, or not corroborated). 

92. See, e.g., Investigative Guidance, 59 Fed. Reg. at 11449: 

As with other forms of harassment, . . . the relevant particularized characteristics 

and circumstances of the victim—especially the victim’s race and age—[are 

considered] when evaluating the severity of racial incidents at an educational 

institution. . .. The perspective of a person of the same race as the victim is 

necessary because race is the immutable characteristic upon which the harass- 

ment is based. 
Cf. AAUP, Policy Documents and Reports, 1995 ed. p.171 (defining sexual harassment 
as speech or conduct that is ‘“‘reasonably regarded as offensive and substantially impairs 
the academic . . . opportunity of students. .. . If it takes place in the teaching context, 
it must also be persistent, pervasive, and not germane to the subject matter’). 

Differences in age are somewhat less important for this analysis in higher education 

(where students are generally adults or close to adulthood) than in elementary and 
secondary education, where developmental differences due to the age of students may 
be more pronounced. See Sexual Harassment Guidance, supra note 9, at 52177 and cases 
cited therein. 

93. See supra notes 44-45 and accompanying text. 
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As with other legal standards of discrimination in the education 
context, the question of whether there is a limitation of educational 
benefits or of participation in educational programs or activities is the 
linchpin of the hostile environment analysis.** In other words, the 
illegality of the hostile environment stems from the harm or injury that 
it causes to the education of the student(s) affected. 

The concept of harm to an educational benefit is difficult to define 
in broad or general terms because the educational benefits themselves 
vary greatly depending on the particular circumstances. Any assessment 
of such harm must start with the recognition that a university environ- 
ment that is conducive to learning will not always be comfortable or 
non-confrontational, because much learning results from the clash of 
disputed theories, opinions and perspectives.** The educational mission 
of colleges and universities, unlike that of employers in most circum- 
stances, therefore necessitates an environment that permits and even 
encourages a broad range of conflicting viewpoints and ideas.*” 





94. See, e.g., 34 C.F.R. § 106.31 (1995) (defining sexual discrimination as premised 
upon a denial of student benefits, services and opportunities); Quincy High Sch., OCR 
Case No. 01-92-1003 (July 12, 1995) (‘‘A racially hostile environment exists when 
harassing conduct of a racial nature is sufficiently severe, pervasive, or persistent as to 
interfere with or limit the ability of an individual to participate in or benefit from the 
services, benefits, activities, or privileges provided by a recipient [of federal funds].’’ 
(emphasis added). The federal civil rights statutes that apply to institutions of higher 
education cover conduct within the full range of programs and activities offered by those 
institutions, both in and outside the classroom. See, e.g., 34 C.F.R. § 100.3 (1995) 
(describing the variety of contexts in which race discrimination is prohibited under Title 
VI, including ‘‘any academic, extracurricular, research, occupational training, or other 
education program or activity’’). 

95. See Sexual Harassment Guidance, supra note 9. 

96. See HAMILTON, supra note 41, at 3: 

Practically speaking, in a liberal intellectual system, the university is the one 
community whose mission is specifically the seeking, making, and disseminat- 
ing of knowledge through the use of evidence, reason, and unrestricted profes- 
sional criticism. ... These skills are the heart of the checking process that 
produces knowledge. 

97. In employment law, for example, Title VII of the Civil Rights Act of 1964 protects 
against discrimination in the ‘‘terms and conditions of employment.’’ 42 U.S.C. § 2000e 
(1994). See also Meritor Sav. Bank v. Vinson, 477 U.S. 57, 64, 106 S. Ct. 2399, 2404 
(1986); Harris v. Forklift Sys., Inc., 510 U.S. 17, 21, 114 S. Ct. 367, 371 (1993). By 
contrast, some of the benefits relating to and resulting from the robust exchange of ideas 
in the context of higher education are not ordinarily recognized as legally protected 
benefits in other contexts—such as employment in other industries. The American 
Association of University Professors’ Policy Statement on Academic Freedom and Sexual 
Harassment (1994) notes: 

At its best, the academic working environment—and a fortiori, the academic 
learning environment—itself consists in robust exchange of ideas. Ideas whose 
expression may be felt to be intimidating, hostile, or offensive cannot be 
prohibited on the sheer ground that they are felt to be so. The learning 
environment must be open to all ideas, however distasteful or distressing they 
may be felt to be, for there cannot be responsible assessment of ideas—or 
acquisition by students of the ability to make responsible assessments of ideas 
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As described above, the legal standards describing discriminatory 
conduct are very general, and like the principles governing freedom of 
expression discussed in Part I, depend on specific factual contexts for 
their meaning. The ‘‘totality of the circumstances’ analysis, as well as 
the ‘‘reasonable person’’ standard (the meaning of which depends upon 
the race, sex and age of the victim of the harassment) highlight the 
importance of context. The next section illustrates ways in which the 
principles discussed above can be applied and harmonized in the 
college and university setting with a discussion of specific examples 
in which these principles can be applied. This discussion of specific 
examples will in turn establish a foundation for more general conclu- 
sions in Part IV about how to harmonize these principles in higher 
education, and for recommendations for colleges and universities that 
deal with these inherently fact- and context-driven issues. 


Ill. A CASsE-SPECIFIC ANALYSIS 


A case-specific analysis will illustrate how the principles of free 
expression and freedom from discrimination, discussed above, can 
apply to institutions of higher education in a way that allows the full 
protection of rights protected by both the First Amendment and the 
anti-discrimination laws. The two stages of the case described below 
are intended to serve as clear, common examples of how these princi- 


ples should be applied. After demonstrating how these principles apply 
in relatively clear situations, we will then identify some of the variables 
that will affect their application in more difficult cases. 


(1) In an elective class on the history of race relations in America, 
the professor assigns The Adventures of Huckleberry Finn as 
required reading. The professor instructs students to read portions 
of the book aloud in class for dramatic effect. The word ‘‘nigger’’ 
appears in the book over 200 times, and many of the passages 
read aloud include that word. Class discussions about the rela- 
tionships of blacks and whites at the time in which the novel is 
set become quite heated. The class contains twenty-seven white 
students and three black students. 

A black student complains to the department chair, alleging that 
a racially hostile environment has been created in this class. The 
department chair is aware of the professor’s curriculum and teach- 
ing methods and comes to you (the university counsel) for advice. 
What do you tell the department chair? 


In order to determine whether any legally-cognizable race discrimi- 
nation has occurred, it is first necessary to determine the nature of the 





for themselves—in an environment in which some ideas are suppressed at the 
outset because they do or may offend. 


See Academic Freedom and Sexual Harassment, ACADEME, Sept.-Oct. 1994, at 64. 
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educational opportunities and benefits at stake in this case. Once 
identified, a determination of whether activity constitutes protected 
expression or illegal discrimination can be made by analyzing whether 
the matters in question limit or interfere with educational opportunities 
or benefits on the basis of race. The context-specific inquiry about 
whether educational opportunities or benefits are limited by the pro- 
fessor’s classroom instruction provides more specificity than the more 
general question of whether these events constitute ‘‘speech’’ protected 
by the First Amendment or ‘‘conduct’’ regulable by the university. The 
facts of this case demonstrate the futility of abstractly differentiating 
speech and conduct in this way: the behavior at issue involves aspects 
of expression, even though the student complains that the behavior has 
created a racially hostile environment for him. 

The immediate context is an elective class on the history of race 
relations in America. In the broadest sense, the educational benefits at 
stake in this context consist primarily of the right of the professor to 
teach about this subject matter and the right of the students to learn 
about it. Key components of the context that may affect those benefits 
include the professor’s choice of curriculum and teaching methods, as 
well as the nature of the classroom discussion. 


A. Choice of Curriculum 


The novel itself is set in a time and place in American history in 
which slavery of African-Americans was widespread and legally sanc- 
tioned. The novel’s theme of race relations is frequently cited by 
teachers at various levels, although not all literary scholars agree that 
the novel is worth studying as assigned reading in a class.® In fact, 
the ongoing debate about this famous American novel in scholarly 
circles is itself the type of discussion that must be protected in order 
to advance our understanding of such topics. This debate among subject 
matter experts about the merits, meaning and impact of a literary work 
is precisely the type of controversy in which federal judges or agencies 
are ill-equipped to intervene. Indeed, the regulations under Title IX of 
the Education Amendments explicitly forbid such a role for the Office 
for Civil Rights. 





98. See, e.g., Jane Smiley, Say It Ain’t So, Huck: Second Thoughts on Mark Twain’s 
Masterpiece, HARPER’S Mac., Jan. 1996, at 61 (questioning the relative literary value of 
HUCKLEBERRY FINN in light of its treatment of racial issues and suggesting that other works 
may better illustrate such issues in a serious way in a classroom setting). 

99. ‘‘Nothing in this regulation shall be interpreted as requiring or prohibiting or 
abridging in any way the use of particular textbooks or curricular materials.’’ 34 C.F.R. 
§ 106.424 (1995). As stated in the preamble to this section, ‘“The Department has 
construed Title IX as not reaching textbooks and curricular materials on the ground that 
to follow another interpretation might place the Department in a position of limiting 
expression in violation of the First Amendment.’’ 40 Fed. Reg. at 24135 (1979). Title VI 
and its implementing regulation have been similarly construed. See, e.g., infra note 101. 
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Regardless of one’s perspective on the ultimate merits of Huckleberry 
Finn, it is an influential work that has stood the test of time, is widely 
read and quoted, and raises issues relevant to the course topic. The 
professional judgment of the faculty member with regard to this class 
reading material is itself part of the foundational educational benefit of 
academic freedom.’ In similar situations, OCR has recognized that a 
teacher’s choice of text that is relevant to a particular course is generally 
within the professor’s professional discretion. *™ 


B. Teaching Techniques 


Similarly, a professor in an elective course on a subject such as race 
relations would ordinarily be expected to have substantial latitude with 
regard to the pedagogical techniques selected to convey the material.’ 
If the professor is trying to focus on the theme of race relations in the 
novel, he may deliberately choose to emphasize passages that illustrate 
race-related attitudes and tensions of the time and place in which the 
novel is set. If the professor is trying to stimulate discussion and debate 
to bring out different points of view, he may choose a teaching tech- 
nique designed to pique students’ interest and arouse strong feelings. 
Such techniques may be useful in a variety of college courses, and 
their use may depend on factors such as the level of interest of the 
students in the subject matter,’* the number of students in the class, 
and the nature of the subject matter.*™ 

In fact, some teaching methods are designed to promote debate 
because the nature and form of the debate are themselves integral to 
an understanding of the subject matter. In a first-year law school 





100. See, e.g., Westbrook v. Teton County Sch. Dist. No. 1, 918 F. Supp. 1475, 1484 
(D. Wyo. 1996) (‘‘Teachers ... should have an important voice in the debate over 
educational matters ranging from curriculum to discipline.’’) (citations omitted). ‘‘[F]ree 
discourse among academic professionals within the ethical and competency constraints 
of a discipline’ is the key requirement for the improvement of knowledge. HAMILTON, 
supra note 41, at 201. For this reason, AAUP and others advocate the concept of peer 
review of faculty by colleagues in their discipline. See id. 

101. See, e.g., Mount Vernon Hosp. Sch. of Nursing, OCR Case No. 02-94-2099 (June 
12, 1995) (pediatrics instructor’s use of books on nursing and anatomy, making reference 
regarding melanin in dark-skinned individuals, was relevant to the subject matter of the 
general course and therefore did not constitute discrimination); Portland Sch. Dist. 1J, 
OCR Case No. 10-94-1117 (Dec. 7, 1994) (use of historical novel, To Kit, A MOCKINGBIRD, 
in a reading class was within the teacher’s discretion). 

102. See Westbrook, 918 F. Supp. at 1492 and cases cited therein. 

103. See, e.g., Cohen v. San Bernardino Valley College, 92 F.3d 968 (9th Cir. 1996); 
Silva v. University of N.H., 888 F. Supp. 293 (D.N.H. 1988). In both cases, professors 
argued that they used deliberately provocative teaching techniques to illustrate points in 
class and to sustain their students’ interest in the subject matter of the course. 

104. ‘‘In a nutshell, expression of controversial ideas and criticism of the status quo 
must be protected, even at the risk of discomfort for the teacher or class, when a professor 
is teaching within her field.’’ Olivas, supra note 6, at 1845. 

105. See id. at 1849 (certain adversarial teaching methods, for example, may have a 
place in classes on litigation tactics). 








1996] FREE SPEECH & DISCRIMINATION ON UNIVERSITY CAMPUSES 115 


class, for example, in which students are expected to learn the skills 
of legal reasoning and argument, a professor must have the latitude to 
illustrate those concepts in his or her classroom presentation. It is 
precisely in order to get students’ attention and to train them to think 
critically about concepts that a professor might choose to use emotion- 
ally charged examples to illustrate more general principles—precisely 
as was done by a law professor at the George Mason University School 
of Law.’ In a class on torts, the professor chose to discuss verbal torts 
and First Amendment principles through a discussion of a hypothetical 
in which the Ku Klux Klan marched through a black community and 
used the term ‘‘nigger.’’?”” This illustration prompted a student to file 
a complaint with OCR, complaining that she had been subject to a 
racially hostile environment as a result of that class discussion.‘ OCR 
concluded that the use of an illustrative example was a relevant and 
legitimate teaching technique.’ 

Although such techniques do not necessarily make students comfort- 
able and may even offend them at times, a certain amount of discomfort 
or even offensiveness may help them to learn more by pressing them 
to acknowledge their own assumptions and feelings. Obviously, such 
techniques can be handled with more or less sensitivity, depending on 
the instructor. However, the federal civil rights statutes do not protect 
students from all discomfort or offense, and application of those statutes 
does not depend on the degree of sensitivity of a professor whose 
teaching technique or style is at issue.‘?? For example, an instructor 
may fail to explain adequately his or her decision to ask students to 
substitute the word ‘‘black’’ or ‘‘African-American’’ for the term ‘‘nig- 
ger’’ when reading a novel aloud in class, but such a failure to explain 
the technique does not, without more, contribute to a legal violation 
under anti-discrimination principles.™™ 

The question under the discrimination statutes that remains is whether 
any circumstances exist in which a professor might employ a teaching 
technique which is so outrageous or extreme that it ceases to comport 
with the educational mission of the university and provide educational 
benefits to students and, instead, interferes with their ability to learn. 





106. See George Mason Univ. Sch. of Law, OCR Case No. 03-94-2086 (Dec. 12, 1994). 
107. Id. 


108. Id. 

109. Id. 

110. See Sexual Harassment Guidance, supra note 9, at 52180: ‘‘OCR recognizes that 
the offensiveness of particular expression as perceived by some students, standing alone, 
is not a legally sufficient basis to establish a sexually hostile environment under Title 
IX.”’ (citation omitted). 

111. See Portland Sch. Dist. 1J, OCR Case No. 10-94-1117 (Dec. 7, 1994) (Student 
objected to use of this technique and filed a complaint of racial harassment. OCR 
concluded that the teacher had made an educational decision to use a particular technique, 
and that ‘‘[c]Jonduct which is offensive but which does not constitute a form of legally 
cognizable race discrimination is not covered by Title VI.’’). 
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What if this professor decided to call on white students only to read 
the parts of white characters, and black students only to read the parts 
of black characters? Moreover, what if the professor called only on 
white students to discuss the perspective of white characters, and black 
students to discuss the perspective of black characters? Going one step 
further, what if the professor decided to illustrate the concept of racism 
in such.a class by refusing to call on black students at all? 

At some point, such distinctions could essentially recreate a form of 
segregation being studied in the class and constitute different treatment 
of students on the basis of race with regard to the provision of an 
educational! benefit. One such benefit would be the ability to participate 
fully in class. That benefit becomes more identifiable and concrete to 
the extent that such class participation might affect, for example, a 
student’s grades or letters of recommendation. Of course, a professor 
might also be able to use such a technique sensitively on an isolated 
basis to make a point in dramatic fashion. This is why context is 
critical—it is impossible to make general rules that will apply to all 
such situations. 1” 

Similarly, it is possible to envision a college classroom in which a 
professor uses sexually or racially charged language and examples on 
a consistent basis to illustrate points about a topic bearing little or no 
relationship to sex or race (e.g., in a physics or mathematics class). 
The educational aims in such a class would ordinarily bear little if any 
demonstrable relationship to sex or race; hence, their constant inclusion 
could distract from the subject matter rather than enhance it. If such 
conduct by the professor causes students to drop the course, the reasons 
for their withdrawal might need to be examined.’* The concept of 
academic freedom must not be construed so far as to shield faculty in 
all circumstances from harassment allegations merely because the al- 
leged incidents occur in classrooms.'*® 





112. In asking these questions, it should be clear that the professor generally has no 
legal obligation to explain a choice of text or teaching method. Of course, in the context 
of litigation in which a colorable claim of discrimination has been alleged (e.g., in which 
the allegations address more than a text or teaching method), such an explanation may 
be called for. See George Mason Univ. Sch. of Law, OCR Case No. 03-94-2086 (Dec. 12, 
1994). 

113. Nevertheless, such examples might be used legitimately to get students’ attention. 
See, e.g., Cohen v. San Bernardino Valley College, 92 F.3d 968 (9th Cir. 1996) (college 
anti-harassment code was unconstitutionally vague as applied to place limits on profes- 
sor’s longstanding ‘‘devil’s advocate’’ teaching style, using sexual topics and language 
in remedial English class). 

114. Students may drop a course for a variety of reasons. A student’s choice to 
withdraw must be analyzed much like an employee’s quitting of a job under the 
constructive discharge theory. See, e.g., University of Ill. at Urbana-Champaign, OCR 
Case No. 05-94-2104 (Nov. 30, 1995) (although there was evidence that students had 
withdrawn from university programs and activities, there was insufficient evidence that 
those actions were linked to a denial of educational benefits on the basis of race). 

115. Note that in Cohen v. San Bernadino Valley College, 92 F.3d 968 (9th Cir. 1996), 
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The so-called ‘‘captive audience’ theory may come into play under 
these circumstances."* The college classroom may present a factual 
context somewhere in between the extremes of (1) a required elementary 
or secondary class in a compulsory program; and (2) the public square 
in which people are free to come and go as they please, turning their 
heads to avoid expression that may be offensive.’’” The principles that 
may support application of this theory to the college classroom would 
have less merit in cases in which particular courses were elective, 
rather than mandatory or required (e.g., as prerequisites for other 
courses); alternative sections of the same course were offered; or the 
course content and teaching techniques were known to students when 
they signed up for the course. 

As a general rule, courts and federal agencies must tread very lightly 
in making judgments about provocative teaching techniques. This point 
was reinforced in the Ninth Circuit’s recent opinion in Cohen v. San 
Bernardino Valley College.’** In Cohen, the Ninth Circuit struck down 
disciplinary measures against an English professor under a sexual 
harassment policy, holding that the policy was unconstitutionally vague 
as applied to this professor.'*® Professor Cohen had long used a ‘‘devil’s 
advocate’’ approach in a remedial English class, focusing on topics of 
a sexual nature and using profanity and vulgarities.**° According to the 
Ninth Circuit, the sudden application of this policy without warning 
to Professor Cohen’s ‘‘longstanding teaching style’’ was the problem— 
‘fa style which, until the College imposed punishment upon Cohen 
under the Policy, had apparently been considered pedagogically sound 
and within the bounds of teaching methodology permitted at the Col- 
lege.’’*2? The court explicitly stopped short of stating that Professor 


Cohen’s speech was completely shielded by the First Amendment, 
however: 


We do not decide whether the College could punish speech of 
this nature if the Policy were more precisely construed by author- 
itative interpretive guidelines or if the College were to adopt a 
clearer and more precise policy. Instead, officials of the College, 
on an entirely ad hoc basis, applied the Policy’s nebulous outer 





the Ninth Circuit declined to hold that the college could never punish behavior of this 
nature—it said only that the college anti-harassment policy was unconstitutionally vague 
as applied in that case. 

116. See supra notes 47-50 and accompanying text. 

117. See, e.g., Piarowski v. Illinois Community College, 759 F.2d 625 (7th Cir. 1985) 
(where college art gallery in heavily trafficked space is not open to expression by the 
general public, college can exercise some control over exhibit of professor’s allegedly 
sexually explicit and racially offensive works). 

118. 92 F.3d 968 (9th Cir. 1996). 

119. Id. 

120. Id. 

121. Id. 
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reaches to punish teaching methods that Cohen had used for many 
years. Regardless of what the intentions of the College may have 
been, the consequences of their actions can best be described as 
a legalistic ambush.*”? 


Variety and creativity with regard to teaching styles and methods in 
higher education is one of the great strengths of the American post- 
secondary education system. In the situation described above, in which 
students are assigned to read only those parts of characters of their 
own race, for example, how would the law apply if it was a drama or 
theater class? Clearly, the specific context of the classroom and the 
instructor’s purposes are important and relevant, because both help to 
determine the nature of the educational benefits which the students in 
the class would reasonably expect and to which they are entitled. 


C. Classroom Discussion 


The question remains whether student discussion and interaction in 
the classroom can constitute or contribute to a racially hostile environ- 
ment. Under the hostile environment theory of discrimination, an 
educational institution can be liable for its failure to address a racially 
or sexually hostile environment of which it has notice.’?? Harassment 
by fellow students can cause or contribute to such an environment.’** 

In a college class on the topic of race relations, a student can 
reasonably expect some discussion of racially sensitive or even contro- 
versial issues. Many of the issues raised in such a class will undoubtedly 
raise serious and upsetting thoughts and concerns in the minds of 
students of any race, especially if they have struggled with issues of 
race and discrimination in their own lives. 

As upsetting as the history and the issues might be, discussions of 
these issues are relevant to the subject matter that is supposed to be 
taught in the course, meeting an important criterion of the boundaries 
of academic freedom.’*° In fact, such discussions are vital to an under- 
standing of the course content. As in the George Mason School of Law 
case, it may be important to convey an understanding of the nature of 
a verbal tort and relevant free speech principles with clear, concrete 
examples that employ the very kind of threatening or hurtful language 
that the principles describe.'”° 

Furthermore, college students are at an age and maturity level at 
which they are expected to be able to think for themselves and address 





. Id. 

. See supra notes 89-92 and infra note 141. 
. See supra notes 5-19. 

. See supra notes 7-34. 

. See supra note 26. 
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controversial issues constructively.’?” Indeed, the ‘‘reasonable’’ college 
student in a hostile environment analysis would be expected to have 
some understanding of the right of free speech and of its importance 
in the higher education environment.” Special rules that might apply 
to elementary and secondary school students based on their age and 
maturity level are therefore likely to carry little weight in most post- 
secondary settings.’ 

As with the professor’s choice of curriculum and teaching methods, 
discussions that are clearly related to the educational mission in the 
particular class are part of the educational benefits protected by the 
First Amendment and the anti-discrimination statutes.*° On matters 
such as relations between the races, it: is reasonable to expect that 
college students from different backgrounds will have different opinions 
with regard to questions about race relations in American history. The 
expression and examination of these different points of view are an 
important part of the pedagogical process in a college class devoted to 
such a subject. So long as the students’ comments are related to the 
topic at hand, it is reasonable for the professor to let them speak their 
minds and express their opinions. 

Therefore, the mere expression of different points of view within the 
classroom about the topics under discussion cannot constitute discrim- 
ination, even if that expression at times offends or even angers some 
students. The right to be free from discrimination does not entail a 
right to have everyone else in class agree with one’s own opinion.’ 
In fact, the nature of the educational benefits in this setting is such 
that there is a right to be exposed to differing points of view, because 
that exposure is a crucial part of the education provided by the course 
even if it makes students uncomfortable at times. The students will 
learn both by expressing their own points of view and by listening to 
the perspectives of others. In other words, opportunities to express and 
hear differing points of view in such a context are protected by the 
discrimination statutes, not prohibited by them. 

But when does disagreement about issues become something more 
threatening to individuals? Is it possible for such expression to take a 





127. See e.g., Silva v. University of N.H., 888 F. Supp. 293 (D.N.H. 1994) (presuming 
that college students have the sophistication of adults). See generally NAT HENTOFF, FREE 
SPEECH FOR ME—ButT Not FOR THEE 167 (1992). 

128. See, e.g., Florida Agric. & Mechanical Univ., OCR Case No. 04-92-2054 (Nov. 13, 
1992) (where college newspaper article offended some students, but they had option of 
responding with their own opinion, no violation of Title VI was found). 

129. Compare, e.g, Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 272, 108 S. Ct. 
362, 570 (1988) (with regard to the regulation of speech on sensitive topics, schools can 
‘‘take into account the emotional maturity of the intended audience’’), with Widmar v. 
Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981) (at the postsecondary level, restrictions 
based on the content, offensiveness, or political viewpoint of speech generally are not 
permitted). 

130. See generally HAMILTON, supra note 41, at 204-06. 

131. See Sexual Harassment Guidance, supra note 9, at 52180. 
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form that is so personally demeaning or threatening that it interferes 
with the educational mission in the classroom? Again, the key question 
in determining whether a racially hostile environment has been created 
in a particular context such as the one described above is whether an 
educational benefit can be identified that has been limited on the basis 
of race or sex. 

If, for example, students drop out of a physics or calculus course 
due to a pattern of racially or sexually charged discussion, it may be 
possible to conclude that the particular class at issue is not providing 
the educational benefits for all students for whom those benefits are 
intended. If the university’s mission is to educate its students, and if 
it cannot provide courses in particular subject matter areas for whole 
segments of its student body due to the nature of the class discussions 
in those subject areas, then a university may reasonably conclude that 
its mission has been disrupted in a manner that should be addressed.1*? 
If, on the other hand, a student chooses simply not to participate in 
sometimes heated discussion, the university would not have the obli- 
gation under discrimination statutes to intervene. 

In sum, the necessary elements of an educational environment that 
is conducive to learning for students in the classroom must include, 
among other things, the opportunity to hear and participate in class 
discussions, and to have access to necessary materials. For both students 
and professors, the concept of academic freedom incorporates a set of 


benefits that includes broad discretion of professors with regard to 
curricular materials and teaching techniques, as well as the ability to 
express a broad range of opinions and ideas (even if controversial).*** 


(2) After speaking with you, the department chair decides not to 
take any action and explains to the black student complainant that 
the professor’s actions are protected by academic freedom. Later 
that week, the black student receives racist and threatening e-mail 
messages from white students in his class, and a Ku Klux Klan 
symbol is drawn on the door of his dormitory room along with a 
picture of a noose and the word ‘‘nigger.’’ The student complains 





132. Note that AAUP and other faculty experts have long held the view that, in the 
first instance, the judgment as to what constitutes appropriate pedagogy and curriculum 
in any given field is best made by faculty colleagues within the discipline. See generally 
HAMILTON, supra note 41, at 166-67. 

133. See supra notes 3, 7, 34. George Mason Sch. of Law, OCR Case No. 03-94-2086 
(Dec. 12, 1994); Silva v. University of N.H., 888 F. Supp. 293 (D.N.H. 1994); Cohen v. 
San Bernardino Valley College, 92 F.3d 968 (9th Cir. 1996); Mount Vernon Hosp. Sch. 
of Nursing, OCR Case No. 02-94-2099 (June 12, 1995); see also HAMILTON, supra. note 
41, at 351: 

As an aspirational matter, the principle of free inquiry and speech is critical to 
the university’s mission of seeking, making and disseminating knowledge. 
Without free discourse, teaching, scholarship, and the university itself are 
without legitimacy in a liberal intellectual system. 





1996] FREE SPEECH & DISCRIMINATION ON UNIVERSITY CAMPUSES 121 


to the president’s office, and the president again turns to you, the 
university counsel. How should you respond now? 


At the outset, it is important to remember that the discrimination 
statutes apply to all types of programs and activities of an educational 
institution.’** Therefore, if the dormitory is operated by the educational 
institution, the institution has the responsibility to ensure that the 
benefits within that program are offered to students regardless of their 
race or sex.**> 

What, then, are the educational benefits at stake for the students in 
this second stage of the example? As to extracurricular activities, equal 
opportunity to participate is the fundamental educational benefit or 
opportunity.*** In public forums, this benefit would include equal access 
to individuals and groups with different perspectives, opinions, and 
agendas. Of course, equal results are not guaranteed under federal law 
any more than they are in the classroom. 

On campuses which provide housing for students, special consider- 
ations come into play. Even if publicly owned and operated, college 
dormitories are essentially the temporary private residences of indivi- 
duals within the microcosm of a society that is a higher education 
institution. Thus, the educational benefits in this context must by 
necessity include the benefits typically associated with living in one’s 
own home, including privacy, personal security and safety. Conduct 
within this realm of interaction must be regulated to the extent neces- 
sary to protect these interests. 

Among other things, the hostile environment analysis calls for a 
determination of the severity of the conduct.*” In order to make this 
determination, many factors may be taken into account, such as the 
location of the incidents, the identity of and relationships among the 
individuals involved, and the occurrence of other incidents.'** 

If the black student is being targeted for harassment on the basis of 
his race, and he becomes aware of that targeted threat, it is reasonable 
for him to feel more personally threatened than in other circumstances 





134. See supra note 94. 

135. See id. This does not necessarily mean that a college cannot offer single-sex 
housing or other housing programs that are identified with particular student groups on 
a voluntary basis. Those issues raise other questions under discrimination statutes and 
are beyond the scope of this article. Although the weight of federal authority confirms 
that the protections of Title IX extend to peer-on-peer student sexual harassment, see 
Sexual Harassment Guidance, supra note 9 at 52175; Bosley v. Kearney R-1 Sch. Dist., 
904 F. Supp. 1006 (W.D. Mo. 1995), the question is not yet settled. See Rowinsky v. 
Bryan Ind. Sch. Dist., 80 F.3d 1006 (5th Cir. 1996), cert. denied, 65 U.S.L.W. 3261 (U.S. 
1996). 

136. See, e.g., Florida Agric. and Mechanical Univ., OCR Case No. 04-92-2654 (Nov. 
13, 1992) (upholding right of students to express opinions about racial issues in student 
newspaper where all students had access to that opportunity). 

137. See Investigative Guidance, 59 Fed. Reg. at 11452; supra note 9. 

138. See id. at 11452-53. 
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in which perceived racial slurs or threats do not appear to be directed 
at any particular individual(s). The delivery of e-mail messages to his 
individual address, and the appearance of racist symbols and slurs 
linked to his race on his own door, make it unmistakably clear that he 
has been singled out by others as a target. 

The individualized nature of the perceived threat in this case (par- 
ticularly the possibly violent connotations of the noose symbol and its 
use at the individual’s place of residence) helps to establish severity. 
The captive audience argument for regulating such activity would likely 
be stronger than in the classroom setting, because the student is being 
subjected to threatening behavior in his own home, where privacy 
interests to be protected are at their zenith.’ 

Furthermore, the combination of the delivery of e-mail messages and 
the posting of materials on the student’s door provide some degree of 
pervasiveness, especially given their close proximity in time. Under 
such circumstances, it is easier to link the individual incidents with 
each other and to establish a pattern of harassing conduct than if the 
incidents were isolated or spread out over an extended period of time.**° 

Given the severity and pervasiveness of the conduct in question in 
this second stage of the example, a strong case can be made that 
harassing conduct has occurred with regard to this individual to a 
sufficient extent so as to require some sort of responsive action by the 
university.’ 

As with the first stage of the example, however, a few changes in 
the fact pattern could make a significant difference in this judgment. 
For instance, what if the e-mail messages were posted among other 
students only, and this student found out about them only through a 
third party? What if the Ku Klux Klan symbol, noose and word ‘‘nigger’’ 
appeared somewhere on the campus, but not necessarily on the door 
of this particular black student or at a location with which he has a 
particular tie? What if these symbols were used in a student newspaper 
article about race relations on campus—perhaps even an article by 
another black student, criticizing the campus climate? Obviously, the 
mere use of particular words or symbols is not enough to establish a 
violation of the law in every instance. 

The two stages of this example illustrate the danger of attempting to 
draw bright-line rules about expressive behavior when addressing prob- 
lems of harassment. The use of the same racial! language and symbolism 





139. See supra notes 47-50 and accompanying text. 

140. See University of Ill. at Urbana-Champaign, OCR Case No. 05-94-2104 (Nov. 30, 
1995) (alleged incidents of harassment that could be corroborated were isolated and 
spread out over a period of several years). 

141. See Investigative Guidance, 59 Fed. Reg. at 11452. Even if such conduct was 
sufficiently severe, pervasive or persistent to establish a racially hostile environment 
within the legal definition of Title VI, the law would not be violated unless and until 
the university failed to respond adequately upon notice of the harassment. 
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used in Huckleberry Finn that is protected in the classroom setting may 
contribute to a hostile environment (and may, therefore, be sanctioned) 
when directed at a particular individual outside of the classroom. Based 
upon the demonstrable importance of context illustrated in the two 
stages of this example, the final section of this article will provide 
specific recommendations to colleges and universities that are seeking 
meaningfully and legally to address the problems stemming from racist 
and sexist expression on campus. 


IV. GUIDING PRINCIPLES AND RECOMMENDATIONS 


In light of the rulings striking down speech and anti-harassment 
codes that have targeted particular kinds of expression, higher education 
institutions must think more broadly and creatively about ways to 
address the problems associated with racist and sexist expression. They 
must, in the words of one court, be able to articulate a ‘‘principled 
way to distinguish sanctionable from protected speech.’’**? The often 
overlooked ramification of these cases is that (at least in the context of 
anti-discrimination laws) institutions may, in fact, legally do just that. 
Despite the uninterrupted line of court decisions striking down univer- 
sity speech or anti-harassment codes,’** colleges and universities retain 
viable options and strategies for addressing harassment based on race 
or sex, even when racist or sexist expression is part of the harassment. 
Based upon the need and ability to harmonize the rights of free speech 
and freedom from discrimination as described above, several recom- 
mendations are set forth below. 


1. Promulgate Policies That Track Anti-Discrimination Laws and 
Explicitly Recognize the Different Types of Opportunities and 
Benefits At Stake In Different Educational Contexts. 


Fundamentally, college discrimination and harassment policies should 
not focus on abstract definitions of harassment or on prohibitions of 
certain types or viewpoints of expression, but should instead track the 
applicable discrimination statutes and standards as closely as possi- 
ble.1** These statutes and the legal standards recognized under them 





142. Doe v. University of Mich., 721 F. Supp. 852, 867 (E.D. Mich. 1989). 

143. See supra notes 11-12 (describing cases in which codes have been ruled invalid). 

144. As discussed earlier, see, e.g., supra note 6, private institutions are not subject 
to the First Amendment and therefore may have more flexibility in regulating expression. 
Nevertheless, such institutions generally share an interest in academic freedom and open 
discourse, and may be subject to other legal obligations based on state law or their own 
promises or principles (contractual or otherwise). 

145. Compare University of Oklahoma Racial and Ethnic Harassment Policy (1995) 
(defining prohibited harassment in terms of federal standards under Title VI), with 
Stanford Speech Code (prohibiting, among other things, speech directed at and ‘‘intended 
to insult’’—through the use of ‘‘insulting or ‘fighting’’’ expression—individuals on the 
basis of race, color, etc.) (invalidated under state law extending First Amendment 
protections to private colleges and universities in Corry v. Leland Stanford Junior Univ., 
No. 740 309, slip op., (Cal. Super. Ct. Feb. 27, 1995), where the court construed the 
code and record to suggest that the code’s ‘‘aim’’ was certain categories of expression). 
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are designed to ensure that all individuals, regardless of race or sex, 
enjoy the opportunities and benefits necessary for full participation in 
the specific contexts of higher education—such as classrooms, employ- 
ment, extracurricular activities and dormitories. Any other starting point 
for an anti-discrimination or harassment policy, no matter how well- 
intentioned or carefully crafted, is likely to fail from the perspective of 
both the discrimination statutes and the First Amendment. 

A university policy that attempts broadly to proscribe particular 
expression, regardless of the context, is likely to fail because of the 
tendency to rely on vague or overbroad language.’ As illustrated above, 
the same words, phrases or symbols could be used in one setting in a 
manner appropriate for the learning process and be used elsewhere in 
a manner that limits the opportunities of individuals to participate in 
that process. It is for this reason that it is impossible to develop a list 
of categories of expression, or words and phrases, that may always or 
automatically be proscribed at an institution of higher education. Words 
that are ‘‘insulting’’ to individuals based on their race,**” or, more 
particularly, derogatory racial terms such as the word ‘‘nigger’’ are a 
good example of words that cannot be proscribed categorically. As 
illustrated in Part III, for example, the study of their use in historical 
literature such as Huckleberry Finn may enlighten students as to the 
forms and harms of racism, particularly when handled with sensitivity 
and care.**8 

Alternatively, from the discrimination standpoint, an abstract, con- 
text-less code would fail to adhere to federal harassment standards by 
attempting to define certain behavior as harassment without considering 
the effect of that behavior on particular educational opportunities, in a 
particular context, under the ‘‘totality of the circumstances’’ analysis.’*° 
Moreover, such a code might fail to address other forms of behavior 
that would not usually be identified as expression, but that could 
constitute discriminatory harassment.’ 

In practical terms, the need to track anti-discrimination laws and 
standards (rather than create a list of objectionable categories or kinds 
of expression devoid of context) requires that institutions of higher 





146. See supra note 52 (discussion of Michigan and Wisconsin policies); see also 
Westbrook v. Teton County Sch. Dist. No. 1, 918 F. Supp. 1475, (D. Wyo. 1996) (school 
policy limiting criticism among and between employees found vague and overbroad). 
See generally Rust v. Sullivan, 500 U.S. 173, 200, 111 S. Ct. 1759, 1776 (1991) (citation 
omitted). 

147. See Corry v. Leland Stanford Junior Univ., No. 740309, slip op. (Cal. Super. Ct. 
Feb. 27, 1995) (reciting terms of university’s speech code). 

148. See supra notes 98-133 and accompanying text. 

149. Id. 

150. See, e.g., University of Pittsburgh, OCR Case No. 03-89-2035 (Oct. 27, 1989) 
(campus police treated black students more severely than white students); Roosevelt 
Warm Springs Institute for Rehabilitation, OCR Case No. 04-89-3003 (Mar. 2, 1989) 
(same). 
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learning not fall into the trap of asking simply, in the abstract, whether 
offensive expressive behavior is ‘‘speech’’ or ‘‘conduct.’’'** Consider, 
for instance, in the second part of the example above, the case when 
a university punishes a student—for the dissemination of racist flyers 
and e-mail messages, and for the damages to a dormitory room resulting 
from the drawing of a noose and the term ‘‘nigger’’ on the door— 
pursuant to a code that prohibits ‘‘expression’’ intended to insult or 
stigmatize an individual based on race or national origin.’*? In that 
case, the prohibition of the expression—rather than the separate harm 
to the educational environment caused by the expression—would prob- 
ably run afoul of the First Amendment.** The university could punish 
the very same activity with a code that prohibits harassment in edu- 
cation programs or activities, as defined under Title VI of the Civil 
Rights Act of 1964. For example, language adopted by the University 
of Oklahoma provides in part: 


In the educational context, racial/ethnic harassment is race dis- 
crimination which interferes with students’ opportunities to enjoy 
the educational program offered by the University, prohibited by 
law under Title VI of the Civil Rights Act of 1964... . 

Principles of academic freedom and freedom of expression require 
tolerance of the expression of ideas and opinions which may be 
offensive to some and the University respects and upholds these 
principles. The University also adheres to the laws prohibiting 
discrimination in ... education. The University also recognizes 





151. This inquiry ignores the indisputable fact that many forms of expression involve 
‘“‘conduct”’ or ‘‘action’’ just as they involve ‘‘speech.’’ Therefore, to premise any analysis 
on abstract bright lines between speech and conduct will result in a question-begging 
and ultimately futile exercise. See, e.g., Texas v. Johnson, 491 U.S. 397, 416, 109 S. Ct. 
2533, 2546 (1989) (recognizing that the distinction between ‘‘written or spoken words 
and nonverbal conduct is of no moment where the nonverbal conduct is expressive. . . 
and where the regulation of that conduct is related to expression’’); see also LAWRENCE 
TRIBE, AMERICAN CONSTITUTIONAL Law, § 12-7 at 827 (2d ed. 1988) (‘‘[A]ny particular 
course of conduct may be hung almost randomly on the ‘speech’ peg or the ‘conduct’ 
peg as one sees fit.’’); John Hart Ely, Flag Desecration: A Case Study in the Roles of 
Categorization and Balancing in First Amendment Analysis, 88 Harv. L. REv. 1482, 
1495-96 (1975) (all communicative behavior is ‘‘100% action and 100% expression’’). 
Sign language highlights the problems of the speech-conduct distinction in this regard. 
It consists of ‘‘various kinds of physical conduct—whether the making of specific sounds 
or specific hand movements—[that constitutes] language when they have reached a level 
of sophistication in grammatical structure and vocabulary to allow them to convey 
complex ideas with a sufficient degree of accuracy.’’ Yniguez v. Arizonans for Official 
English, 69 F.3d 920, 935, n.18 (9th Cir. 1995) (en banc), cert. granted, 64 U.S.L.W. 
3635, 3639 (Mar. 25, 1996) (No. 95-974). 

152. See Stanford Speech Code discussed supra note 52 and accompanying text. 

153. See supra note 21 and accompanying text. But see Dambrot v. Central Mich. 
Univ., 55 F.3d 1177 (6th Cir. 1995) (upholding the termination of a coach for his use of 
the term ‘‘nigger’’ during a locker room session, despite finding that the university 
harassment policy pursuant to which he was terminated was unconstitutional). 
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that conduct which constitutes racial/ethnic harassment in . 
educational programs and activities shall be prohibited. . . . This 
policy is premised on the University’s obligation to provide a 
nondiscriminatory environment which is conducive to ... edu- 
cation.’ 


Critics might counter that the anti-harassment policies struck down 
by federal courts are based largely on the general standards for harass- 
ment under federal law, particularly as developed by the Equal Em- 
ployment Opportunity Commission in the employment context. 
Furthermore, as pointed out by the Ninth Circuit in its recent Cohen 
decision, a policy that prohibits different treatment or a racially or 
sexually hostile environment in educational programs and activities 
may fail to provide much-needed specificity to individuals as to the 
types of behavior protected or prohibited under the policy.1* 

It is for this reason that the best possible policy will refer explicitly 
to legally recognized standards for discrimination within particular 
contexts, based on the specific law(s) that apply to those contexts. For 
example, the majority in R.A.V. expressly recognized that hostile en- 
vironment claims in employment under Title VII would survive a First 
Amendment challenge under the standards set forth in that case.’ 

One of the problems with many college anti-discrimination and 
harassment codes is that they have attempted to adapt the general 
standards developed under Title VII case law in the employment context 
to other contexts in higher education (such as the classroom) without 
adequate recognition of the differences between those contexts.’ It is 
not the standards themselves (such as ‘‘hostile environment’’) that need 
to change; they are merely descriptions of various forms of discrimi- 
nation in any context. Instead, it is the different nature and extent of 
benefits protected in each context that should be explicitly recognized 
in a thorough policy. By identifying these benefits, at least in general 
terms, a college can make a positive statement about the type of 
environment it is trying to foster to carry out its mission in various 
activities, and also give individuals notice as to the types of behavior 
that will interfere with those discrete activities. 

What, then, are the different types of contexts that have special 
characteristics, or raise special concerns and therefore merit particular 
mention in an anti-harassment policy? Although an exhaustive list may 





154. See supra note 145 and accompanying text. 

155. Compare, e.g., sections of the San Bernardino Valley College sexual harassment 
policy found in Cohen v. San Bernardino Valley College, 92 F.3d 968 (9th Cir. 1996), 
with the U.S. Equal Employment Opportunity Commission definition of sexual harassment 
cited in R:A.V., 505 U.S. 377, 389, 112 S. Ct. 2538, 2546 (1992). 

156. See Cohen, 92 F.3d at 972. 

157. See R.A.V., 505 U.S. at 389-90, 112 S. Ct. at 2546-47. 

158. See generally Sexual Harassment: Suggested Policy and Procedures for Handling 
Complaints, AAUP Policy Documents and Reports, at 172. 
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not be possible, several broad categories are suggested by the existing 
discrimination laws and regulations that apply to colleges—i.e., em- 
ployment, the classroom, extracurricular activities, and housing. 

Within each of these contexts, certain key factors can be identified 
that define what is unique about that setting—e.g., (1) the central 
purpose or mission of the activity; (2) the location; and (3) the power 
relationships among the parties involved in the activity and their 
reasonable expectations of each other within that context. Not surpris- 
ingly, analysis of the relevance of allegedly ‘‘harassing’’ behavior with 
regard to each of these key factors is at the heart of the ‘‘totality of the 
circumstances’’ test applied in evaluating all hostile environment cases. 
For example, the use of certain offensive racial slurs to convey an 
historical idea in a class dealing with such ideas, or in a newspaper 
article making a satirical point about the campus environment, is 
ordinarily far less threatening to any one individual than are the same 
words when directed at a particular minority student in a much more 
private setting (such as his or her own dormitory). These same key 
factors are also important from a First Amendment perspective, because 
they determine the nature and scope of the communication needed in 
order for each of these types of ‘‘marketplace(s)’’ of ideas to function 
effectively. 

In the employment context, for example, Title VII and its imple- 
menting regulations protect the ‘‘terms and conditions of employ- 
ment’’—i.e., wages, hours, and other generally recognized contours 
governing the contractual relationship between an employer and em- 
ployee.’*® In the classroom context, as discussed in the first stage of 
the example, the policy could recognize the need for a broad range of 
texts, pedagogical techniques, and discussion.’™ In extracurricular ac- 
tivities and with regard to the provision of other educational benefits, 
the focus of the regulatory language and precedents under Title VI or 
Title IX is on the opportunity to participate (e.g., in an extracurricular 
activity for which a student was qualified and interested) or to have 
access (e.g., to a service such as financial aid or counseling).’* Finally, 
in housing (as discussed in the second stage of the example above), 
the Fair Housing Act*® and other similar statutes would suggest that 
housing should be available on a nondiscriminatory basis. 

Specific examples of the positive benefits protected within each of 
these different contexts (providing a better sense of the type of envi- 
ronment that is sought, as discussed further in the next recommenda- 





159. See supra note 97. 

160. See supra note 97 (describing Title VII). 

161. See Sexual Harassment: Suggested Policy and Procedures for Handling Com- 
plaints, supra note 158; see also, e.g., George Mason Univ. Sch. of Law, OCR Case No. 
03-94-2086 (Dec. 12, 1994). 

162. See, e.g., University of Ill. at Urbana-Champaign, OCR Case No. 05-94-2104 (Nov. 
30, 1995); Florida Agric. & Mechanical Univ., OCR Case No. 04-92-2054 (Nov. 13, 1992). 

163. 42 U.S.C. §§ 3601-31 (1994). 
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tion) could help to give an anti-harassment policy some clarity and 
specificity. For example, the use of different teaching techniques and 
curricular materials could be explicitly noted as within the realm of 
professors’ discretion in the classroom, as judged by peer review within 
the field of expertise for competence and relevance to the subject 
matter.*** Had such examples been given in the policy applied to 
Professor Cohen at San Bernardino Valley College, it is less likely that 
he would have been disciplined, because the behavior for which he 
was criticized (i.e., provocative, longstanding ‘‘devil’s advocate’’ teach- 
ing techniques) would have been recognized as a type of benefit 
protected by discrimination statutes as applied to the classroom.'’* The 
standards articulated in the San Bernardino policy appear to have been 
based on existing discrimination standards (quid pro quo and hostile 
environment sexual harassment in particular).’* The policy was mod- 
ified, however, to relate to students and to their academic standing or 
success.’*? The Ninth Circuit did not find the standards themselves to 
be vague or overbroad, but instead held that their application to Pro- 
fessor Cohen was unconstitutionally vague because the policy failed to 
put him on notice that behavior that had previously been at least tacitly 
accepted as within the realm of his professional judgment was no 
longer acceptable.’ In the court’s view, the mere reference to the 
educational environment was clearly not enough to alert individuals as 
to how the policy would be applied—but an explicit recognition of the 
benefits protected in that context might have passed muster and pre- 
vented the ‘‘legalistic ambush’’ decried by the court. 

In sum, if a discrimination policy provides an indication of the nature 
and extent of the benefits it is meant to protect in the different contexts 
in which it applies, then it stands a better chance of passing legal 
muster—while also conveying a positive signal of the institution’s 
attitude toward fostering and maintaining an open, participatory edu- 
cational environment. 


2. Articulate Values of Tolerance and Civility, and Respond With 
“‘More Speech’’ When Racist or Sexist Expression Takes Place. 


When developing anti-discrimination or harassment policies, insti- 
tutions are not restricted from articulating the type of environment that 
they believe to be conducive to learning. Legal concerns with vague- 
ness, overbreadth or other free speech principles should not and need 
not stand in the way of a statement of principles or values. For example, 
a statement of vision or goals embracing the concepts of diversity, 





. See supra note 104 and accompanying text. 

. See Cohen v. San Bernardino Valley College, 92 F.3d 968 (9th Cir. 1996). 
. Id. 

id. 

cud. 
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tolerance and civility can be made in the introduction or preamble of 
such a policy.’ So long as it is clear that an abstract or general 
statement is not by itself intended to be a pronouncement of legally 
enforceable obligations or sanctions, it can help to set the tone for an 
environment that fosters and values both free expression and non- 
discrimination.’ 

Indeed, an institution and its representatives can exercise their own 
free speech rights to disagree with or denounce racist or sexist attitudes 
or comments, whether made by faculty, students, or others—at the same 
time that they may be constrained by First Amendment principles from 
limiting or regulating that objectionable speech.’” Additional speech 
can serve an educational purpose by exposing and prompting critical 
examination of underlying attitudes and prejudices. Additional speech 
can also send a strong message to the university community and 
empower individuals who may feel that their participation is not fully 
welcomed or understood within that community. When tensions arise 
as a result of racist or sexist expression on campus, steps can always 
be taken to ensure that competing voices are heard within the institu- 
tion’s programs and activities.’”? After all, the most fundamental ques- 
tion asked by the university when allegations of racism or sexism 
emerge should not be merely whether it has a legal obligation to respond 
to discrimination, but whether it has an educational obligation to 
address ignorance, incivility and intolerance within its midst. 


3. Use Other Content-Neutral Regulations to Limit Disruptive 
Behavior and Expression. 


Much of the conduct frequently associated with racist or sexist ex- 
pression can be regulated in other, content-neutral ways. For example, 
universities may use content-neutral time, place and manner regulations 
when they are narrowly tailored to serve a significant governmental 
interest unrelated to the suppression of speech,'”* and ‘‘[l]eave open 
alternative channels for communication of the information.’’”* In ad- 





169. In the policy adopted by the University of Oklahoma, for instance, the introduction 
discusses the importance of diversity and the importance of respecting cultural differences 
in the higher education context. See supra notes 145, 154 and accompanying text. 

170. There is a fundamental distinction between a representative of a university acting 
as a speaker in expressing particular views and the university acting, based on particular 
views, to regulate the expression of students on campus. In the former case, the action 
is generally constitutional; in the latter, it is not. See Rosenberger v. Rectors of the Univ. 
of Va., 115 S. Ct. 2510 (1995); see also Post, supra note 36, at 665. 

171. See On Freedom of Expression and Campus Speech Codes, AAUP Policy Docu- 
ments and Reports, at 38; Sexual Harassment Guidance, supra note 9, at 52180. 

172. See Sexual Harassment Guidance, supra note 9, at 52180. 

173. See, e.g., Clark v. Community for Creative Non-Violence, 468 U.S. 288, 104 S. 
Ct. 3065 (1984). 

174. Metromedia, Inc. v. San Diego, 453 U.S. 490, 516, 101 S. Ct. 2882, 2879 (1991) 
(quoting Virginia Pharmacy Bd. v. Virginia Citizens Consumer Council, 425 U.S. 748, 
771, 996 S. Ct. 1817, 1830 (1976)) (citation omitted). 
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dition, strong and consistent enforcement of rules against disorderly 
conduct,’ disruption of educational activities, disturbing the peace, 
alcohol and drug abuse, vandalism of property, arson, trespassing, etc. 
can have a significant impact on behavior that manifests itself in the 
form of racist or sexist expression. 1”6 


CONCLUSION 


Once applied and examined within a particular factual setting at a 
college or university, the rights of free speech and freedom from 
discrimination do not create the conflict that has generally been sug- 
gested. Indeed, once the educational benefits of that particular context 
are identified (e.g., the study and furtherance of knowledge of race 
relations or physics), then these rights can be seen as complementary 
because they both reinforce the conditions that are prerequisites for an 
environment conducive to learning for all students. These conditions 
are in essence the foundational educational benefits that are meant to 
be protected within the context of higher education, reflecting the 
central purpose and mission of colleges and universities.’ 

The expression and interaction of ideas and perspectives on such 
issues is central to the mission of higher education in a variety of 
contexts both in and outside the classroom.’”® Exposure to and partic- 
ipation in this interaction is one of the core benefits in higher education 
and is protected by both the First Amendment and by the anti-discrim- 
ination statutes. At the same time, in order for this educational context 
to provide for the full range of expression, it must allow for the full 
participation of voices from all perspectives and backgrounds. If the 
participation of certain individuals becomes limited due to their race 
or gender, then the learning environment itself has been limited to the 
detriment of all participants. Indeed, the maintenance of this diversity 
within a student body has been recognized as part of a college or 
university’s academic freedom protected under the First Amendment 
precisely because of its contribution to the ‘‘robust exchange of ideas’’ 
for the benefit of all faculty and students on campus.’” 





175. See Sexual Harassment Guidance, supra note 9, at 52180. 

176. See R.A.V. v. City of St. Paul, Minn., 505 U.S. 377, 389-90, 112 S. Ct. 2538, 
2546-47 (1992); see also Wisconsin v. Mitchell, 508 U.S. 476, 113 S. Ct. 2194 (1993) 
(enhancement of penalties for various infractions, if shown to have been based on race 
or sex, may be appropriate). See On Freedom of Expression and Campus Speech Codes, 
AAUP Policy Documents and Reports, supra note 171, at 38. 

177. Cf. Iota Xi Chapter of Sigma Chi Fraternity v. George Mason Univ., 993 F.2d 
386, 395 (4th Cir. 1993) (Murnaghan, concurring in the judgment) (‘‘Certainly, the most 
fundamental concern of a university is to provide the optimum conditions for learning.’’); 
Mari J. Matsuda, Public Response to Racist Speech: Considering the Victim’s Story, 87 
Micu. L. Rev. 2320, 2370-71 (1989) (‘‘Students are particularly dependent on the uni- 
versity for community, for intellectual development, and for self definition.’’). 

178. See On Freedom of Expression and Campus Speech Codes, supra note 171, at 
38. 


179. See Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 311-13, 98 S. Ct. 2733, 
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When an institution of higher learning tries to determine the extent 
to which it may regulate behavior that may include expressive elements, 
therefore, the institution should always look first to its educational 
mission and to the conditions needed to fulfill that mission. In doing 
so, it is important to distinguish between momentary discomfort or 
anxiety and long-term limitations on full participation. A student may 
be offended in class when he or she first encounters a racially derogatory 
term in a historical novel such as Huckleberry Finn, but in the long 
run he or she may actually benefit from exposure to the attitudes 
reflected in such terms by learning how to recognize and discuss their 
impact. This recognition and discussion can also enlighten other stu- 
dents and faculty and raise their awareness of their own attitudes and 
behavior. 

This does not mean, of course, that an institution must wait for the 
development of a full-fledged hostile environment for which it has legal 
liability in order to act to combat racial or sexual hostility on campus. 
Nor does this mean that individuals must passively sit back and accept 
racist or sexist remarks or behavior. Frequently, the appropriate re- 
sponse to individual instances of racist or sexist expression that may 
eventually contribute to a hostile environment is more speech, as 
discussed above. 

As our nation becomes more and more diverse, our institutions of 
higher education will continue to reflect that diversity and may serve 
as a flashpoint for related tensions. These institutions are often an 
intense microcosm of the world around them. Indeed, as free expression 
has been allowed to flourish in many emerging democracies in the late 
Twentieth Century, tensions related to racial and ethnic differences 
have emerged and have threatened to tear whole societies apart. Such 
tensions pose one of the great challenges in many different societies as 
the world enters the next millennium. 

One tempting response to racial and gender-based tensions is to 
suppress expression related to such issues, but such restraints merely 
submerge the tensions temporarily and fail to address the underlying 
attitudes and prejudices from which they arise.**° That is why college 





2759-60 (1978) (quoting Keyishian v. Board of Regents, 385 U.S. 589, 87 S. Ct. 675 
(1967)). Although this concept of diversity in higher education has recently come under 
attack in the context of affirmative action, see, e.g., Hopwood v. Texas, 78 F.3d 932 (5th 
Cir.) (rejecting diversity as a compelling interest for justifying race-based affirmative 
action in admissions at a public law school), cert. denied, 116 S. Ct. 2581 (1996), many 
leading educators continue to reaffirm the principles of Bakke, stating the belief that 
diversity remains a central goal and benefit in higher education. See, e.g., Neil L. 
Rudenstine, The Uses of Diversity, Harv. Mac., Mar.-Apr. 1996, at 48. 
180. See On Freedom of Expression and Campus Speech Codes, supra note 171, at 37: 
An institution of higher learning fails to fulfill its mission if it asserts the power 
to proscribe ideas—and racial or ethnic slurs, sexist epithets, or homophobic 
insults almost always express ideas, however repugnant. Indeed, by proscribing 
any ideas, a university sets an example that profoundly disserves its academic 
mission. 





132 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 1 


speech codes were doomed to fail even before legal challenges were 
brought against them. Instead, recognition of the true common interests 
served by both free expression and freedom from discrimination can 
help to address such issues constructively.*** As articulated by Mr. 
Justice Stevens, ‘‘Let us hope that whenever we decide to tolerate 
intolerant speech, the speaker as well as the audience will understand 
that we do so to express our deep commitment to the value of toler- 
ance—a value protected by every clause in the single sentence called 
the First Amendment.’’?® 

Nowhere are the interests of free expression and freedom from dis- 
crimination more mutually supportive than in higher education. Ani- 
mosities and prejudices that are learned behaviors can best be overcome 
with more education. Higher education offers a unique variety of 
contexts in which individuals can interact with and learn from people 
different than themselves. That interaction presents the greatest possi- 
bilities when both free expression and freedom from discrimination are 
recognized and valued. 





181. See HENTOFF, supra note 127, at 146-92. 


182. EDWARD J. CLEARY, BEYOND THE BURNING Cross 198 (1995) (quoting a speech of Mr. 
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MEDICARE REIMBURSEMENT TO PROVIDER 
UNIVERSITY HOSPITALS FOR GRADUATE 
MEDICAL EDUCATION EXPENSES IN LIGHT 
OF THOMAS JEFFERSON UNIVERSITY V. 
SHALALA 


INTRODUCTION 


The federal government, through its Medicare program,’ has become 
the single largest source of payment for medical education in the United 
States today.? Teaching hospitals receive over $1.8 billion annually 
through Medicare for salary expenses, and an additional $3.2 billion 
in indirect adjustments.’ Given the significant role that federal funds 
play in the financing of medical education, providers of medical edu- 
cation must master the intricate workings of the Medicare reimburse- 
ment system in order to obtain maximum government financing. 

Medicare dollars account for an unusually high proportion of financ- 
ing for graduate medical education.* According to the Association of 





1. In 1965, the federal government enacted Medicare and Medicaid, the first federal 
programs aimed at universally accessible healthcare. See Title XVIII of the Social Security 
Act, Social Security Amendments of 1965, Pub. L. Nos. 89-87, 79 Stat. 291, amended 
by 42 U.S.C. 1395 (1994). The primary function of Medicaid is as a medical assistance 
program for eligible low-income individuals, including all recipients of Aid to Families 
with Dependent Children (‘‘AFDC’’). Medicare, the focus of this paper, provides health 
insurance for people ages 65 and older, persons of any age with permanent kidney 
failure, and certain classes of the disabled. The Medicare program is a complex, contro- 
versial, and constantly evolving body of regulations divided into two major sections: Part 
A (insurance for inpatient hospital and related post hospital services) and Part B (voluntary 
supplementary insurance covering physician charges and outpatient services). Medicare 
Part A helps cover the cost of inpatient hospital care, skilled nursing home care and 
Hospice or home health agency care. While a recipient is in the hospital, Part A provides 
coverage for expenses such as a semi-private room, meals, regular nursing service, 
operating and recovery room costs, intensive care, drugs, lab tests, X-rays, and all other 
medically necessary services. Part B provides coverage for doctors’ services, outpatient 
hospital care, clinical laboratory tests, and other medical services and supplies. U.S. 
Dept. of Health and Human Services, Medicare Q & A, Pub. No. 02172 (1993). 

2. David N. Sudwall, Setting an Agenda for the Council on Graduate Medical 
Education, 102 Pus. HEALTH REP. 123 (Mar.-Apr. 1987). 

3. Carol S. Weissert, et al., Education and the Health Professions: Explaining Policy 
Choices Among the States, 19 J. HEALTH PoL. PoL’y & L. 361 (1994). 

4. Medical education in the United States consists of undergraduate medical studies 
(four years of medical school which includes classroom instruction in basic sciences and 
clinical clerkships) and graduate medical education (patient care clinical training of 
medical interns and residents). Medical Education Passthrough: Hearing on S. 1158 
Before the Subcomm. on Health of the Senate Comm. on Finance, 99th Congress, 1st 
Session 8 (1985) [hereinafter Medical Education Passthrough]. 
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American Medical Colleges (‘‘AAMC’’), Medicare direct payments ac- 
count for twenty-nine percent of the total direct spending for graduate 
medical education.’ With the existence of over 7,000 accredited grad- 
uate medical education (‘‘GME’’) programs,® the economic impact of 
Medicare reimbursement reaches over $1.5 billion. 

Certain direct and indirect costs associated with graduate medical 
education are reimbursable under the Medicare program. For example, 
Medicare will reimburse teaching hospitals for training programs for 
graduate interns and residents.” In order to maximize reimbursement, 
medical schools have become creative in seeking reimbursement. Such 
creative techniques include attempts to claim reimbursements for items 
not claimed in prior years. These techniques are used in an effort to 
share in the overall Medicare budget, which, exceeding $153 billion, 
comprises ten percent of the federal budget.® 

A recent Supreme Court decision, Thomas Jefferson University v. 
Shalala,° will limit the ability of teaching hospitals to seek reimburse- 
ment for certain graduate medical education administrative expenses 
that they have not previously claimed. In terms of dollars and cents, 
this decision could mean over $150 million as other teaching hospitals 
seek reimbursement for similar costs in pending cases involving the 
same issues.’° 

This note will examine the particular facts of the Thomas Jefferson 
University decision, as well as the Medicare law and regulations which 
it will affect. Part I examines the basic framework of Medicare reim- 
bursement of graduate medical education expenses; Part II examines 
the legal issues raised in Thomas Jefferson University and the Supreme 
Court’s basic resolution of them. Part III discusses the implications of 
this decision, as well as its practical impact on medical schools and 
affiliated hospitals. Finally, this note will identify possible legal tactics 
that providers may take to avoid the limitations Thomas Jefferson 
University imposes on reimbursement. 


I. MEDICARE REIMBURSEMENT OF GRADUATE MEDICAL EDUCATION 


A. The Philosophy of Medicare Reimbursement 


A primary purpose of Medicare funding for graduate medical edu- 
cation expenses is to help insure that there will be a sufficient quantity 





5. Association of American Medical Colleges, ACADEMIC MEDICINE HEALTH CaRE RE- 
FORM: GRADUATE MEDICAL EDUCATION 3 (1993). 

6. These 7,000 accredited GME programs train over 80,000 medical residents. Carlos 
J.M. Martini, Graduate Medical Education in the Changing Environment of Medicine, 
268 J.A.M.A. 1097 (1992). 

7. 42 C.F.R. § 413.85 (1994). 

8. Executive Office of the President, Office of Management and Budget, Budget of 
the United States Fiscal Year 1995 at 235 (1994). 

9. 512 U.S. 504, 114 S. Ct. 2381 (1994). 

10. 68(5) Hosprrats 1994 20, Section: Currents; Litigation (March 5, 1994). 
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and quality of physicians to meet our nation’s health care needs." The 
legislative history of the Medicare Act indicates that Congress recog- 
nized the correlation between graduate medical education and the 
quality of patient care.” 

In addition to this policy rationale, reimbursement of graduate med- 
ical education expenses may be justified as an element in the cost of 
patient care.? In reimbursing hospitals for care to qualifying patients, 
Medicare’s action remains consistent with the underlying goal of the 
Medicare Act, improving the status of the nation’s health care. 

On various occasions, the Medicare administration has expressed its 
desire to compensate teaching hospitals for its share of graduate medical 
education expenses. The intent of the Medicare program is expressed 
in the following regulatory language: ‘‘to share in the support of 
educational activities customarily or traditionally carried on by provi- 
ders in conjunction with their operations... .’’ * 

In pursuit of these goals, the Secretary of the Department of Health 
and Human Services has adopted regulations authorizing the reimburse- 
ment of certain graduate medical education costs." 


B. The Basic Framework 


In order to be a reimbursable graduate medical education cost, the 
cost must originate from the hospital’s participation in federally-ap- 
proved educational activities.” Approved educational activities must 
meet two criteria: the program must contribute to the overall quality 
of patient care at the teaching hospital, and the program must be 
necessary to meet the community need for medical personnel.® 

Under the ‘‘related organization’’ regulation, ‘‘costs applicable to 
services. . . furnished to the provider by an organization related to the 
provider by common ownership or control are includable in the allow- 
able cost of the provider at the cost to the related organization.’’*® In 
other words, a provider hospital and its affiliated medical school are 
considered ‘‘related organizations,’’ thereby allowing the provider hos- 
pital to claim reimbursement for those Medicare costs incurred by the 
medical school. All claimed costs must be related to the care of 
Medicare beneficiaries. A hospital may therefore include the costs of 





11. Marc L. Rivo, et al., Comparing Physician Workforce Reform Recommendation, 
270 J.A.M.A. 1083 (1993). 

12. 42 C.F.R. § 413.85 (1995). See also Ohio State Univ. v. Sullivan, 777 F. Supp. 
582, 585 (S.D. Ohio 1991), aff'd, Ohio State Univ. v. Secretary, Dep’t of Health and 
Human Serv’s., 996 F.2d 122 (6th Cir. 1993), vacated, Shalala v. Ohio State Univ., 114 
S. Ct. 2731 (1994). 

13. S. Rep. No. 89-404 (1965), reprinted in 1965 U.S.C.C.A.N. 1943, 1977. 

14. Sr. Mary Jean Flaherty, S.C. and Sr. Rosemary Donley, S.C., Health Care System 
Reform, 10 J. CoNTeMP. HEALTH L. & PoL’y 105, 109 (1994). 

15. 42 C.F.R. § 413.85(c) (1995). 

16. See 42 C.F.R. § 413.85 (1995). 

17. 42 C.F.R. § 413.85(b) (1995). 

18. 42 C.F.R. § 413.85(c) (1995). 

19. 42 C.F.R. § 413.17(a) (1995). 
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Medicare-related services performed by the hospital’s affiliated medical 
school as a reimbursable GME cost.”° 

Prior to 1983, Medicare employed a ‘‘cost based’’ system to reimburse 
providers for the reasonable costs of providing care to Medicare bene- 
ficiaries.2? Under such a system, Medicare retroactively reimbursed 
provider hospitals for the actual costs which resulted from patient care, 
for costs, that is, that were ‘‘actually incurred, excluding. . .any part 
of incurred costs found to be unnecessary in the efficient delivery of 
needed health services.’’?? In 1983, Medicare switched from an overall 
cost-based reimbursement system to a prospective payment system.” 
Among the major reasons for the change to a prospective payment 
system were the alleviation of inflation and the lack of budget control 
of cost-based reimbursement,”* reformation of financial incentives of the 
hospitals,?> and promotion of efficiency through the rewarding of cost 
effective hospital practices.”® 

Under the prospective payment system, the provider receives payment 
for each individual case based on predetermined rates correlating with 
the diagnostic related groups (‘‘DRGs’’).?” Of great financial significance 
to the providers is the economic incentive the new system affords: if 
the predetermined rate is lower than actual costs, the provider absorbs 
the loss. However, any payments in excess of the actual costs remains 
with the hospital.”* Despite this radical change, the new prospective 
payment system actually had little effect on reimbursement of graduate 
medical education expenses, which continued to be reimbursed under 
the cost-based system.”° 

The reimbursement process contains a series of checks and balances. 
A fiscal intermediary under contract with the federal government per- 
forms an audit of the hospital’s submitted reimbursement to assure the 
hospital’s compliance with Medicare laws and regulations. The fiscal 
intermediary then sends the provider hospital a ‘‘Notice of Program 
Reimbursement,’’ which contains the final cost adjustment for the 
reporting year. Within 180 days of the notice, the provider is entitled 
to appeal to the Provider Reimbursement Review Board (‘‘PRRB’’)*° if 





20. Thomas Jefferson Univ. v. Shalala, 114 S. Ct. 2381, 2384 (1994). 

21. For a complete discussion of the cost-based reimbursement system, see Norman 
P. Jeddeloh, Education Program Cost Reimbursement in University Hospitals: Is There a 
Coherent National Policy? 8 J.C. & U. L. 465 (1981). 

22. 42 U.S.C. 1395x(v)(1)(A)(1995). 

23. Martin F. Grace and Jean M. Mitchell, Regulation of Health Care Costs: The 
Implications of the Prospective Payment System, 2 U. Fta. J.L. & Pus. PoL’y 125 (1988). 

24. Id. 

25. H.R. Rep. No. 98-25, at 132 (1983), reprinted in 1983 U.S.C.C.A.N. 291, 351. 

26. Id. 

27. 48 Fed. Reg. 39, 757 (1983). 

28. See Grace and Mitchell, supra note 23, at 2. 

29. 42 C.F.R. § 412.113(b) (1995). 

30. PRRB is an intermediate appellate tribunal within the Department of Health and 
Human Services. 
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the amount in controversy exceeds $10,000.*1 The PRRB is composed 
of five members appointed by the Secretary of Health and Human 
Services. Two of these five members represent the provider hospital.*? 
After the PRRB has decided a controversy, the Administrator of the 
Health Care Financing Administration (‘‘HCFA’’) is entitled to a review 
of the decision on its motion within 60 days of the PRRB hearing 
decision.** The provider hospital may then appeal any adverse HFCA 
decision to a federal district court on judicial review.* 

Traditionally, there have been five categories of medical training 
costs reimbursable through Medicare: (1) under Part A certain educa- 
tional program costs, such as money paid to a medical school for 
services to the provider hospital; (2) physician faculty compensation 
under Part B for time spent in educational activities, or for treatment 
provided by interns and residents under their supervision; (3) grants 
to medical schools from the Part B charge earnings of a faculty practice 
plan; (4) payments to provider for time spent by interns and residents 
teaching and training undergraduate health sciences students; and (5) 
cost of various campus support services related to patient care (such as 
libraries, administration, business offices and legal counsel).*5 

Graduate medical education costs can be divided into two major 
areas, direct and indirect costs. Direct costs include trainee stipends, 
‘‘salaries and fringe benefits for residents, faculty and support staff, the 
cost of conference and classroom space in the hospital; any costs of 
additional equipment and supplies.’’** Indirect costs include overhead*’ 
and the increased patient care costs associated with teaching programs 
resulting from increased diagnostic testing, increased amount of pro- 
cedures and higher staffing ratios.** 

In 1986, graduate medical education expense reimbursement changed, 
as it related to the reimbursement of indirect costs. Direct costs {i.e., 
salaries for residents and teachers and classroom costs) remained ex- 
cluded from the prospective payment system. In contrast, the amount 
of reimbursement of indirect costs was based on projections from costs 
submitted in prior years using the prospective payment system. A ‘‘base 
year’’ would determine approximately how much of the costs for 
indirect activities would be reimbursed in subsequent years.*° 





31. 42 U.S.C. § 139500(a) (1994). 
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35. See Jeddeloh, supra note 21, at 468. 
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C. Limits on Reimbursement: the Anti-Redistribution Principle and 
Community Support Principle 


Executive and judicial scrutiny has fallen upon increased Medicare 
reimbursement claims for certain indirect administrative costs of grad- 
uate medical education expenses. Courts have used both the anti- 
redistribution and community support principles as methods of limiting 
reimbursement. 


1. The Anti-Redistribution Principle 


The language of 42 C.F.R. §413.85 states the intent of GME cost 
reimbursement: 


to share in the support of educational activities customarily or 
traditionally carried on by providers in conjunction with their 
operations, it is not intended that this program should participate 
in increased costs resulting from redistribution of costs from edu- 
cational institutions or units to patient care institutions or units.*° 


Under the anti-redistribution clause of the Medicare statute and accom- 
panying regulations.*’ there may not be any shifting of costs previously 
absorbed by an affiliated hospital’s medical school to the provider 
hospital in an effort to gain higher reimbursement. This anti-redistri- 
bution principle discourages abuse of Medicare payments to hospitals 
that employ cost shifting techniques as a method of increasing reim- 
bursement amounts. 


2. The Community Support Principle 


Also included in the language of the Medicare regulation concerning 
the reimbursement for GME expenses is the community support prin- 
ciple. The pertinent part of this statute reads: 


It is recognized that the costs of such educational activities should 
be borne by the community. 

However, many communities have not assumed responsibility for 
financing these programs and it is necessary that support be 
provided by those purchasing health care. Until communities 
undertake to bear these costs, the [Medicare] program will partic- 
ipate appropriately in the support of these activities.‘ 





40. 42 C.F.R. § 413.85(c)(1995). 
41. Id. 
42. Id. 
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In effect, the community support principle independently bars reim- 
bursement of costs formerly paid by sources other than Medicare.* 
While Medicare dollars are a substantial revenue source for the support 
of GME, this clause recognizes that local communities continue to have 
an important role in financing the education of interns and residents. 
For example, in 1989 state and local governments provided over twenty 
percent of medical school revenues, amounting to approximately $3.8 
billion.** The drafters of the Medicare regulations recognized the im- 
portance of community financial support and perpetuated its effect 
through the ‘‘community support’’ principle. Community support for 
certain graduate medical education costs will eliminate the Medicare 
reimbursement eligibility of those funds. The Medicare administration 
has used the community support clause, like the anti-redistribution 
clause, for support in denying certain cost reimbursements. Due to the 
language of both of these clauses, however, these claims have not 
always been successful. 

An ambiguity exists in the language on the limits of reimbursement. 
Is a request for reimbursement of indirect costs relating to patient care 
an impermissible redistribution of costs from the medical program to 
the hospital? Prior to the Supreme Court’s decision in Thomas Jefferson 
University, a split emerged between the Third and Sixth Circuits re- 
garding this issue. 

In the Sixth Circuit, in Ohio State University v. Secretary, Department 
of Health and Human Services,** Ohio State University Hospital, a 
provider hospital, participated in the graduate medical education of 
interns and residents who provided services and care to the hospital’s 
Medicare patients. In 1985, the hospital sought reimbursement from 
Medicare for indirect costs (costs of space, utilities and supplies related 
patient services) in the amount of $765,000.** When the fiscal inter- 
mediary rejected the claim for these indirect costs, the PRRB reversed 
the decision, only to be reversed itself by the Deputy Administrator of 
the HCFA.*’ Ohio State University Hospital proceeded to bring the case 
to federal court. The district court granted summary judgment for the 
Hospital, finding the indirect costs were related to patient care, and 
thus reimbursable under Medicare.*® On appeal, the Sixth Circuit af- 
firmed, holding: 


The request for reimbursement of indirect costs . . . of its graduate 
medical program does not constitute a redistribution of costs from 





43. Brief for Respondent at 4, Jefferson v. Shalala, 114 S. Ct. 2381 (1994) (No. 93- 


44. Leanne D. Jolin, et al., U.S. Medical School Finances, 266 J.A.M.A. 985 (1991). 
45. 996 F.2d 122 (6th Cir. 1993). 

46. Id. at 123. 
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the medical program to the hospitals. The Department interprets 
the ‘‘redistribution’’ clause . . . to mean that costs for patient care, 
at one time paid by educational institutions but subsequently paid 
by hospitals, are not reimbursable.*° 


The court went on to find the Secretary’s interpretation unreasonable 
and in violation of the plain language of the law, violating the principles 
of agency interpretation set forth in Chervon, U.S.A. v. Natural Re- 
sources Defense Counsel.*° 

Following the reasoning in Ohio State University, the anti-redistri- 
bution clause would ban only the redistribution of costs from a medical 
college to a provider hospital which were unrelated to patient care.* 
Indirect costs related to patient care, however, would be reimbursable 
and permissible despite the anti-redistribution principle. In interpreting 
the underlying purpose of the anti-redistribution principle, the court 
found that the impermissible redistribution depends on the types of 
costs, holding that only educational costs related to patient care are 
reimbursable: 


The court concludes that the underlying purpose of the redistri- 
bution principle is to limit reimbursement to educational costs 
related to patient care and to deny reimbursement for educational 
costs unrelated to patient care. *? 


In finding that the indirect costs claimed by the hospital were not a 
redistribution of costs, the Sixth Circuit directly contradicted the Third 
Circuit’s ruling in a similar case, Thomas Jefferson University v. Shal- 
ala.** In 1994, the Supreme Court resolved the circuit split in favor of 
the Third Circuit. 


II. THOMAS JEFFERSON UNIVERSITY V. SHALALA 


A. Case History 


Thomas Jefferson University Hospital (‘‘the Hospital’’), a private, non- 
profit teaching hospital in Philadelphia, became a qualified Medicare 
provider in 1966.5* Thomas Jefferson University (‘‘the University’’) 
operates the Hospital along with other entities, such as Jefferson Medical 





49. Id. at 124. 

50. 467 U.S. 837, 104 S. Ct. 2778 (1994); see infra text accompanying notes 70-83. 

51. Ohio State Univ. v. Secretary, Dep’t of Health and Human Serv’s., 996 F.2d 122, 
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53. 993 F.2d 879 (3d Cir. 1993). 
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entering into a participation agreement with the Secretary of Health and Human Services. 
42 U.S.C. § 1395cc (1995). 
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College (‘‘the Medical College’). As part of their standard medical 
training, postgraduate interns and residents participate in the graduate 
medical education program of the Medical College. 

The University owns both the Hospital and the Medical College; they 
are ‘‘related organizations’’ for Medicare purposes.®*> Medicare will thus 
reimburse the Hospital for all eligible educational and administrative 
costs relating to patient care.5° From 1966-74, the Hospital did not seek 
reimbursement for any associated GME costs.*” From 1974-83, Medicare 
reimbursed the Hospital for salaries of the Medical College faculty for 
services rendered to the Hospital’s Medicare patients, salaries of resi- 
dents and interns, and compensation for the Medical College’s faculty 
for time devoted to the GME program. It was not until fiscal year 
1985°° that the Hospital sought to include direct and indirect admin- 
istrative graduate medical education costs relating to Medicare patients. 
In total, for fiscal year 1985, the Hospital submitted claims to Medicare 
for approximately $8.8 million as direct and indirect GME costs. This 
marked the first time the Hospital sought reimbursement for the costs 
of administering the Hospital’s GME program. Previously, such costs 
were borne by the Medical College.™ 

The Hospital’s 1985 claims for GME program reimbursement amounted 
to $6,614,724 in GME costs.*? The fiscal intermediary denied the Hos- 
pital’s claims for all GME costs not relating to salary (which were over 
forty percent of the total costs), claiming that the costs were an ‘‘im- 
permissible redistribution.’’** On appeal, the PRRB allowed reimburse- 
ment for the full costs, reversing the fiscal intermediary’s decision.™ 
The PRRB allowed reimbursement of both direct and indirect costs in 
support of the Hospital’s GME program. 

On its own motion, the Secretary of the Department of Health and 
Human Services (‘‘the Secretary’), acting through the Administrator of 
the HCFA, altered the PRRB’s decision and reinstated the fiscal inter- 
mediary’s ruling.** This decision was based on the Secretary’s inter- 
pretation of 42 C.F.R. §413.85c, finding that the Medicare Program was 
not intended to participate in increased costs resulting from the redis- 
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tributing of costs from the Medical College to the Hospital, or for the 
costs of those activities traditionally borne by the community.® 

Dissatisfied with this result, the Hospital filed a petition for review 
in the United States District Court, Eastern District of Pennsylvania, for 
the $2,861,247 in indirect graduate medical education costs that the 
Secretary had found nonreimbursable for fiscal year 1985. The district 
court granted summary judgment for the Secretary, accepting the Se- 
cretary’s interpretation of 42 C.R.F. §413.85c as ‘‘reasonable’’ with 
regard to the anti-redistribution and community support principles.® 
On appeal, the Third Circuit affirmed without opinion.® 


B. The Supreme Court Decision 


The Supreme Court affirmed the holding of the Court of Appeals and 
barred the reimbursement of the Hospital’s nonsalary GME costs. Justice 
Kennedy wrote for the majority:”° 


[T]he Secretary’s construction of the anti-redistribution principle 
is faithful to the regulation’s plain language, and the application 
of this language suffices to bar reimbursement of the costs claimed 
in this case.”? 


The Secretary of Health and Human Services interpreted the anti- 
redistribution regulation to allow reimbursement for costs of GME 
programs traditionally engaged in by providers and denying reimburse- 
ment for costs previously claimed by the medical school.” The question 
before the Court was whether the Secretary’s interpretation was arbitrary 
or capricious, resulting in an abuse of discretion. In a five to four 
decision, the Court held that the interpretation was neither arbitrary 
nor capricious, nor an abuse of discretion.” 


1. Standard of Review 


When a provider hospital has a claim against an administrative 
agency, the ‘‘scope of judicial review’’ plays a significant role in 
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defining the legal boundaries within which the agency functions.” 

The Secretary has discretion in the interpretation of Medicare regu- 
lations.”> In deciding how to implement the goals of the Medicare 
program, the Secretary has the responsibility of implementing the 
regulations in such a way as to fulfill the congressional intent. Agency 
discretion in individual cases is reviewable under an ‘‘abuse of discre- 
tion’’ standard.”* For example, in determining whether the decision of 
the fiscal intermediary or the PRRB should be vacated, the test is 
whether the Secretary abused her discretion in interpreting the regu- 
lation. Challenging Medicare reimbursement purely on the grounds that 
another policy approach should have been taken is an ineffective use 
of judicial review.”” The basic legal doctrine remains unchallenged: an 
agency’s interpretation must be given controlling weight unless it is 
plainly erroneous or inconsistent with the regulation.” 

In Chevron, U.S.A. v. Natural Resources Defense Counsel,”? the 
Supreme Court addressed the issue of judicial review of agency inter- 
pretation of federal regulations. The Court promulgated a two-part test 
regarding judicial review of an agency’s interpretation of its own 
regulation. First, the reviewing court must make an inquiry as to 
whether Congress has ‘‘directly spoken to the precise question at issue;’’ 
if it has, ‘‘that is the end of the matter.’’®° If Congress has not addressed 
that particular question, the court will be bound by the agency’s 
interpretation if ‘‘the agency’s answer is based on a permissible con- 
struction of the statute.’’*t This seminal ruling clearly mandates that 
reviewing courts must uphold any reasonable interpretation of the 
regulation by the agency.” 

Courts have consistently given a great amount of deference to an 
administrative agency’s interpretations of its own regulations in light 
of Chevron.® Petitioner Jefferson asserted that the Secretary’s interpre- 
tation of the anti-redistribution principle (disallowing the increased 
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GME costs for nonsalary expenses) was an abuse of discretion, being 
arbitrary and capricious in nature. Under the Administrative Procedure 
Act,** a court must nullify such an action. 

The Court in Thomas Jefferson University found neither an abuse of 
discretion nor an arbitrary and capricious decision by the Secretary. In 
giving the Secretary’s interpretation controlling weight unless it is 
‘‘plainly erroneous [] or inconsistent with the regulation,’’®* the Court 
recognized the highly specialized and almost technical nature of this 
administrative program, finding that such complexity will necessarily 
‘“‘require significant expertise and entail the exercise of judgment 
grounded in policy concerns.’’** Public policy is better served by giving 
deference to those most capable of making informed decisions. The 
Court accepted the Secretary’s authority to interpret the appropriate 
Medicare regulation to bar reimbursement. 


2. Jefferson’s Arguments 


The Hospital made three arguments on appeal to the Supreme Court 
to support the reimbursement of these costs: (1) that the Secretary’s 
interpretation of the anti-redistribution clause violated the plain lan- 
guage of the regulation; (2) that the Secretary had been inconsistent in 
her interpretation of the regulation; and (3) that the language of the 
regulation is merely aspirational. 


a. The Secretary’s Interpretation Violated the Plain Language of the 
Statute 


The Hospital asserted that following the plain meaning of the regu- 
lation, costs for those activities traditionally provided by the Hospital 
(such as clinical training of graduate medical students) were reimburs- 
able, but that costs of nontraditional graduate medical activities asso- 
ciated with the Medical College (classroom work) were not 
reimbursable.*’ Redistribution of activities, not of costs, should be 
prohibited.® 

Justice Kennedy disagreed, finding the statute unambiguous in stating 
that Medicare GME activities will not be reimbursed when the provider 
hospital shifts the cost from an ‘‘educational’’ facility to a ‘‘patient 
care’’ facility, regardless if the costs are of the nature ‘‘customarily or 
traditionally carried on by providers in conjunction with their opera- 
tions.’’®® In determining whether or not a shift from an educational to 
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a patient care facility has occurred, the Court endorsed the historical 
cost allocation test used by the Secretary as a ‘‘simple and effective 
way of determining whether a prohibited ‘redistribution of costs’ has 
occurred.’’®° In using historical cost allocations, one examines past cost 
allocations in projecting reimbursement for the current year. 

It is beyond the scope of the Court’s authority to suggest an alternative 
method for identifying the shifting of costs from an educational facility 
to a patient care facility." In effect, the failure of Thomas Jefferson 
University to claim these costs initially has precluded their reimburse- 
ment for future fiscal years, at least until the anti-redistribution language 
of the Medicare GME cost reimbursement regulation is modified. Not 
until 1985, when clever hospital accountants refined the cost allocation 
techniques, did the Hospital discover these additional unclaimed in- 
direct costs. 

In failing to make reimbursement claims in previous years (and thus 
being unable later to redistribute these costs back to Medicare), Thomas 
Jefferson University tied itself to certain cost levels. The fiscal year in 
controversy here, 1985, is particularly significant for Medicare funding. 
Under a new reimbursement scheme which started in 1986, fiscal year 
1985 became the Hospital’s base period for all later claims of GME cost 
reimbursement.*? Medicare officials look at the costs incurred in the 
base year to determine the prospective payment for the current year. 

The Hospital maintained that the ‘‘clear meaning’’ of the anti-redis- 
tribution principle was to deny the redistribution of activities from the 
Medical College to the patient care facility, not the redistribution of 
costs.*? Under this theory, Medicare should be more concerned with 
which activities it is supporting, rather than which costs it is reim- 
bursing. 

If the intent of the anti-redistribution clause is to limit reimbursement 
to educational costs related to patient care and not for those educational 
costs unrelated to patient care, then no further analysis of the new 
increased GME costs would be warranted. The Court relied, however, 
on the language of the statute, which on its face mentions ‘‘costs’’ and 
not ‘‘activities’’: 


. it is not intended that this program should participate in 
increased costs resulting from redistribution of costs from educa- 
tional institutions or units to patient care institutions or units.” 


b. The Secretary has been Inconsistent in Her Interpretation 


In its second argument to the Court, the Hospital asserted that the 
Secretary had been inconsistent in interpreting the anti-redistribution 
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principle.®* The basis for the inconsistency is an internal 1978 operating 
memorandum generated by the HCFA which detailed categories and 
amounts of educational expenses connected with the medical schools 
that might be ‘‘allowable costs.’’ No limit such as the anti-redistribution 
clause was discussed within the memorandum.” Justice Kennedy 
promptly dismissed the absence of the anti-redistribution as indicative 
of anything; the intermediary letter never was perceived to be a ‘‘com- 
prehensive review of all conditions that might be placed on reimburse- 
ment of educational costs.’’*” The Court stated that the mere existence 
of memoranda discussing GME expenses without mention of anti- 
redistribution limits did not establish any inconsistency by the Secretary 
in interpreting the regulation. 

The Hospital additionally argued that the intermediary’s 1974 accep- 
tance of reimbursable claims not claimed at the inception of the Med- 
icare program was evidence of inconsistency in the Secretary’s 
interpretation.*% Since Jefferson was allowed claim costs it had failed 
to be reimbursed for in prior years, in order to be consistent the Hospital 
asserted that the Secretary should allow the current claims in a similar 
fashion. Once again, the Court supported the high level of deference 
afforded to the Secretary by citing Good Samaritan Hospital v. Shal- 
ala. In Good Samaritan Hospital, rural hospitals sought reclassifica- 
tion as an ‘‘urban’’ hospital to receive additional Medicare 
reimbursement. The Court granted broad latitude to the Secretary in 
interpreting the regulation: ‘“The Secretary is not estopped from chang- 
ing a view she believes to have been grounded upon a mistaken legal 
interpretation.’’?° 


c. The Regulation Language was Merely ‘‘Aspirational’’ or 
“‘Precatory’’ in Nature 


As a third argument, the Hospital claimed that the language of the 
regulation was lacking operative force and was merely ‘‘aspirational’’ 
or ‘‘precatory’’ in nature.’ In support of this conclusion, the Hospital 
focused particularly on the ‘‘community support’’ language which 
accompanies the anti-redistribution principle. If Congress did not intend 
the language to have substantive effect, the Hospital argued, the Secre- 
tary’s interpretation can only be construed as an abuse of discretion. 
In rejecting this argument, the Court did not find ‘‘vague generalities,”’ 
but “‘precise’’ terms delineating the conditions under which reimburse- 
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ment is available.*°? While the Court acknowledged some vagueness in 
the ‘‘community support’’ principle, it chose not to address that issue 
at all, basing its ruling solely on its acceptance of the Secretary’s 
interpretation. 

Justice Kennedy’s opinion provided a bright line for detecting when 
impermissible redistribution has occurred. Costs historically borne by 
the affiliated medical school can never be permissibly ‘‘shifted’’ to the 
hospital.1°* Although the bright line test is appealing as a practical and 
somewhat workable answer to whether impermissible distribution has 
occurred, it fails to address the underlying issue of whether Medicare 
should be responsible for all types of indirect costs relating to Medicare, 
regardless of their degree of remoteness to actual Medicare patients. 

In focusing on the narrower question of whether the Secretary’s 
interpretation is a reasonable construction of regulatory language, the 
Court effectively side-stepped the broader implications of the case, 
namely whether due to their nature, certain costs should not be reim- 
bursed by Medicare. The Court did not give a satisfactory answer to 
this question. In ignoring the significance of the nature of the costs 
themselves, the Court missed an important opportunity to clarify this 
issue. 

In finding the administrative costs unreimbursable, the Court did not 
take into account the nature of the indirect costs themselves. By ad- 
dressing the distinction between the types of costs, the Court could 
have reached the same result. Some of Jefferson’s indirect administrative 
costs should not be reimburseable under Medicare because Congress 
never intended that they should be reimbursable, not merely because 
the Hospital historically never claimed these costs. 

The legislative history of the Medicare statute reveals a basic prohi- 
bition against ‘‘cross-subsidization.’’* Non-Medicare patients should 
not bear the costs of treating Medicare patients and vice versa.'*° Indirect 
administrative costs that the medical college incurred fall within the 
gray area of cross-subsidization. These costs do not clearly fall within 
any one descriptive category; the costs relate to both non-Medicare and 
Medicare patients. Rather than leaving it to the courts to embark on 
the difficult task of proportioning what percent of the use is associated 
with Medicare-related administrative costs (which is unpracticable in 
most situations since the uses will overlap), the Secretary of Health 
and Human Services should properly use the language of the anti- 
redistribution clause to deny reimbursement. Costs of graduate medical 
education that are so nebulous as to whether they are incurred by 
Medicare or non-Medicare patients are examples of costs traditionally 





. Id. at 2387. 

wkd. 

. 42 U.S.C. § 1395x (v)(1)(A) (1994). 

. Brief for Petitioner at 4, Jefferson v. Shalala, 114 S. Ct. 2381 (1994) (No. 93-120). 





148 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 1 


absorbed by the community via the medical college itself. These costs 
should not be redistributed since any redistribution would result in an 
increased cost to the Medicare system, a system which should not be 
overly burdened by costs easily and historically absorbed by the medical 
colleges themselves. 

Justice Kennedy reached the same result, finding the costs unreim- 
bursabie, without focusing on the broader implications of the nature of 
the costs themselves. His reasoning is based entirely on administrative 
law tenets. By focusing on the reasonableness of the Secretary’s inter- 
pretation rather than on the nature of the costs themselves, Justice 
Kennedy leaves unresolved an important question regarding the scope 
of Medicare reimbursement for indirect graduate medical education 
expenses. 


C. The Dissent 


In his dissent, Justice Thomas (joined by Justices Stevens, O’Connor 
and Ginsburg) concluded that the Secretary’s construction of 42 C.F.R. 
§413.85 contradicts the plain meaning of the regulation, which Justice 
Thomas viewed as ‘‘aspirational’’ in nature. 

In addition, the dissent found problems with the consistency of the 
Secretary’s interpretation. In bolstering its argument, the dissent pointed 
out that for the first twenty years of the Medicare program (1966-86), 
no substantive meaning was given to the anti-redistribution principle.'” 
To begin invoking this clause to deny reimbursement is thus both 
inconsistent and arbitrary. Under the Secretary’s present interpretation 
of the anti-redistribution clause, the dissent said, the Hospital should 
never have received any reimbursements for GME costs, since it had 
failed to make any claims at the Medicare program’s inception.’ The 
dissent viewed the 1974 claims as a cost shift comparable to the 
inclusion of the clerical costs in the 1984 cost reports. The Secretary, 
the dissent said, had routinely granted reimbursement for new claims 
in the past and was thus inconsistent in her refusal to do so in this 
particular case. In the eyes of the dissent, the Secretary’s use of the 
anti-redistribution principle to bar these administrative GME expenses 
essentially gives substantive effect to a regulation where there was once 
no substantive effect.1 

In addressing the community support principle, the dissent preferred 
a much looser construction of the anti-redistribution regulation than 
the majority endorsed, even going so far as to compare the clause to a 
‘“‘preamble,’’ as opposed to a law.*° According to the dissent, in reading 
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the community support principle and the anti-redistribution clause 
together, the only conclusion that can be drawn is one of generalized 
intent — pay for ‘‘customary and traditional’’ educational activities of 
Medicare providers and avoid reimbursing expenses which should be 
borne by the educational institution.‘ In rejecting the ‘‘precatory’’ 
language, the dissent revisited Pennhurst State School and Hospital v. 
Halderman.'? In that case, a ‘‘bill of rights’’ providing appropriate 
treatment services and habilitation in the Developmentally Disabled 
Assistance and Bill of Rights Act of 1975 was not held to have sub- 
stantive effect.11? Rather, it did no more than ‘‘express a congressional 
preference for certain kinds of treatment.’’* Above all else, the dis- 
senting opinion, like that of the majority, is most unsatisfactory in its 
failure to address the underlying question of whether the nature of the 
indirect cost should be a factor in deciding reimbursability. The dissent 
neither addressed the significance of the nature of the costs nor ex- 
amined the underlying congressional intent of the regulations. 


D. Necessary Provider Response in Light of This Decision 


As a result of Thomas Jefferson University, a historical cost approach 
for determining what is an unallowable cost redistribution from the 
medical college to the patient care facility remains the prevailing test. 
Under this method, provider hospitals must be on alert for the initial 
occurrence of a ‘‘new’’ GME cost. Failure to claim the cost from its 
inception will lead to the results reached in Thomas Jefferson Univer- 
sity, millions of Medicare eligible dollars ‘‘lost’’ through nonreimburse- 
ment. While the Court’s reasoning appears to place a particularly large 
emphasis on historical cost allocation, until a more efficient and more 
accurate method for evaluating cost shifts is developed it will remain 
the standard. 


Ill. IMPLICATIONS 


This decision will have a significant impact on both the amount and 
type of provider costs which will be reimbursed by Medicare. Undoubt- 
edly, newly generated costs will receive extra scrutiny from the prov- 
iders in determining their Medicare reimbursement eligibility due to 
the provider’s fears of forfeiting their opportunity to claim such ex- 
penses at a later date. In policy terms, this denial in Medicare reim- 
bursement funds will have a practical effect on the daily fiscal decisions 
of provider hospitals. Medical schools may need to rely more heavily 
upon other existing sources of income (such as tuition or grant money), 
or they may need to lower their expenses (by reducing care at primary 
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care facilities, lowering teaching salaries, or making various other 
‘‘cutbacks’’) to compensate for this denial in Medicare reimbursement 
funds. 

The formation of a uniform method for applying the anti-redistribu- 
tion clause will be the most lasting and influential result of Thomas 
Jefferson University. There is no dispute as to the reimbursable nature 
of nonsalary administrative costs — where there has not been a redis- 
tribution of the costs from community supported funds to the provider 
hospital solely to achieve increased Medicare funds, then the costs are 
reimburseable. It must be established that the nonsalary administrative 
expenses for which the Hospital sought reimbursement were in fact 
allowable and reimbursable costs, through the use of the historical 
allocation test and the language of the anti-redistribution clause. 

Thomas Jefferson University has already made an impact in the legal 
community. The effects of Thomas Jefferson University can be seen in 
the recently decided Board of Regents of the University of Minnesota 
v. Shalala,’ where the Eighth Circuit used the holding in Thomas 
Jefferson University to deny Medicare reimbursement under the anti- 
redistribution clause. The facts were similar to those in Thomas Jeffer- 
son University: the hospital sought reimbursement for increased GME 
costs unclaimed in prior years. In finding that the holding and analysis 
of Thomas Jefferson University was dispositive in the case at hand, the 
Eighth Circuit based its affirmation on historical cost allocation. The 
costs were found to ‘‘represent an impermissible redistribution’’ of 
costs from the Medical School to the Hospital and therefore were in 
violation of the anti-redistribution principle.1® 

As a result of Thomas Jefferson University, courts will most likely 
continue to defer to any reasonable regulatory interpretation. In Shalala 
v. Guernsey Memorial Hospital,’?”? the Court upheld another regulatory 
interpretation of the Secretary based on its reasonableness. In that case, 
the Court upheld the Secretary’s interpretation that she was not bound 
to Generally Acceptable Accounting Principles (‘‘GAAP’’) in calculating 
reimbursement costs.® The hospital in that case unsuccessfully sought 
reimbursement for loss that occurred after the refinancing of bonded 
debt.*? Had GAPP governed, the loss would have been an ‘‘accounting 
loss.’” However, the Secretary took the position that the loss had to be 
amortized over the life of the hospital’s bonds, and the Court accepted 
this interpretation as neither arbitrary nor capricious, relying on the 
language of Thomas Jefferson University.1”° 
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CONCLUSION 


University attorneys may now begin to explore the ‘‘community 
support’’ provision as an alternative way to demonstrate the appropri- 
ateness of Medicare reimbursements for formerly claimed nonsalary 
GME expenses. In finding that the Secretary’s interpretation of the anti- 
redistribution principle is faithful to the plain language of the regula- 
tion, the Court in Thomas Jefferson University chose not to rule on the 
community support principle or to examine more closely the nature of 
the costs themselves. In contrast, the dissent addressed the petitioner’s 
challenge to the Secretary’s construction of the community support 
principle. Justice Thomas supported the provider hospital in arguing 
that the term ‘‘community support’’ should not include all non-Medi- 
care sources of funding for GME costs.’21 The dissent argued that the 
community support principle should be disregarded since they viewed 
the applicable statutory language as merely aspirational. If indeed the 
Secretary’s construction of the community support principle, which 
imposes ‘‘a substantive restriction on the reimbursability of approved 
educational expenses,’’ has been inconsistently applied,’?? there may 
be a legal loophole in which these administrative GME costs could 
become eligible for reimbursement. Provider hospitals could make sim- 
ilar inconsistency arguments regarding the community support princi- 
ple as the Hospital made regarding anti-redistribution in Thomas Jefferson 
University. 

The Secretary of the Department of Health and Human Services 
interpreted the anti-redistribution regulation to limit the total amount 
of Medicare reimbursable costs for previously unclaimed administrative 
GME expenses, and the Supreme Court upheld her interpretation in 
Thomas Jefferson University. This case centered on denial! of reimburse- 
ment claims. Unsurprisingly, this decision appears during a time of 
widespread support for the trend away from large scale government 
financing of health care in the United States. 

In examining their claims for GME cost reimbursements under Med- 
icare in light of Thomas Jefferson University, similarly situated provider 
university hospitals must bear in mind two significant points. First, 
the anti-redistribution clause of the Medicare regulation now affects not 
only the shifting of newly acquired expenses from a medical college to 
a patient care facility at a later date, but also includes those costs never 
previously claimed by the hospital for Medicare reimbursement. Teach- 
ing hospitals must be alert and diligently identify any new costs arising 
in the medical college pertaining to patient care services. Submission 
of these costs to Medicare must be timely to avoid preclusion under 
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the newly defined anti-redistribution principle. Second, given the great 
deference accorded to the Secretary’s interpretation of the regulatory 
statute in this ruling, teaching hospitals requesting GME costs from 
Medicare must be prepared to alter business decisions to conform to 
this interpretation. With one eye on the Thomas Jefferson University 
decision, teaching hospital administrators can enter the future of the 
Medicare program with the information they need to succeed. 
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